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Oath of 
Admission to The 
Florida Bar 


The general principles which 
should ever control the lawyer 
in the practice of the legal pro- 
fession are clearly set forth in 
the following oath of admission 
to the Bar, which the lawyer is 
sworn on admission to obey and 
for the willful violation to which 
disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution 
of the United States and the 
Constitution of the State of 
Florida; 

“| will maintain the respect due 
to courts of justice and judicial 
officers; 

“| will not counsel or maintain 
any suit or proceedings which 
shall appear to me to be unjust, 
nor any defense except such as 
| believe to be honestly debat- 
able under the law of the land; 

“| will employ for the purpose 
of maintaining the causes con- 
fided to me such means only as 
are consistent with truth and 
honor, and will never seek to 
mislead the judge or jury by any 
artifice or false statement of fact 
or law; 

“| will maintain the confidence 
and preserve inviolate the se- 
crets of my clients, and will ac- 
cept no compensation in con- 
nection with their business 
except from them or with their 
knowledge and approval; 

“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or repu- 
tation of a party or witness, un- 
less required by the justice of the 
cause with which | am charged; 

“| will never reject, from any 
consideration personal to my- 
self, the cause of the defense- 
less or oppressed, or delay 
anyone’s cause for lucre or mal- 
ice. So help me God.” 


More on Visitation Centers 

Although I generally agree with 
Judge Newton’s description of visitation 
centers (“Visitation Centers—A Solu- 
tion Without Critics,” January 1997) 
and the benefit that they have provided 
to families struggling with the issue of 
visitation, I guess you could call me a 
critic of one aspect of those centers. The 
underlying premise wf Judge Newton’s 
position is that the supervisors at the 
visitation centers receive extensive 
training which permits them to provide 
a safe environment in which parents 
may have visits with their children. 
Unfortunately, I do not believe that the 
training is as extensive and thorough 
as Judge Newton appears to believe 
that it is. 

In my experience as a pro bono at- 
torney for my local guardian ad litem 
program in dependency and termina- 
tion of parental rights cases, the staff 
at the visitation centers are sometimes 
misguided in their approach to the su- 
pervision of visitations. In dependency 
and termination of parental rights 
cases, the purpose of supervised visita- 
tion is not only to permit the parents 
to interact with their children and to 
perpetuate the familiar relationship, 
but it is also to allow the supervisors to 
observe, objectively, the parents’ inter- 
actions with the children to assist the 
court in determining whether the par- 
ents can relate appropriately to their 
children. 

In my opinion, supervisors should 
become involved in the visits only if the 
children’s welfare is at risk. All too of- 
ten, however, in a misguided attempt 
to make sure that the visit is a happy 
one for the children, the supervisors 
will engage the children in playtime or 
storytelling that may or may not in- 
clude the parent with whom the visit 
has been scheduled. Sometimes, this 
leads to the children wanting to attend 
visitation, not because they value their 
time with the parent, but because they 
want to play with the center’s staff. 
Likewise, many of the visitation cen- 
ters have structured snack times where 
the snack foods are provided by the visi- 
tation centers themselves, as opposed 
to the parents. As a result, the children 
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come to anticipate and to expect the 
treats and sometimes, they express a 
desire to have visitation with their par- 
ents solely to acquire the treats. Al- 
though I understand their motivation, 
these unnecessary interferences by the 
visitation center staff can sometimes 
prolong a dependency or termination of 
parental rights proceeding because the 
visitation reports are not accurate as 
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to the reason the child wants visita- 
tion with the parent. 

Also, in dependency and termination 
of parental rights proceedings, it is of- 
ten the visitation supervisor’s observa- 
tions of the visitations that are given 
the greatest weight by the court. I my- 
self have made the argument that if the 
court is going to consider anyone’s in- 
terpretation of the interaction between 
the parent and the child, it should con- 
sider the observations of the visitation 
supervisor because that is the only 
party without an interest in the out- 
come of the proceeding. If the visitation 
supervisor is becoming involved with 
the child through play or storytelling, 
or is otherwise involving himself or 
herself with the family, it is less likely 
that the supervisor will be able to ob- 
serve the visitations objectively and 
correctly identify problem areas for the 
court. Consequently, supervisory staff 
should be trained to observe the visita- 
tions and not to inject themselves into 
the parent/child relationship, unless 
the children are at risk of physical or 
emotional harm. 

In advocating for visitation centers, 
which is obviously the right thing to do, 
we should also stress that the supervi- 
sor should be instructed not to inter- 
vene. If a parent cannot interact with 
and engage his or her children appro- 
priately for one hour a week during visi- 
tations in a supervised setting, how will 
that parent ever be able to handle the 
rigors of parenting day in and day out, 
if the children are returned to the 


home? The role of the supervisor is as 
an observer. Therefore, supervisors 
must be made aware that although 
their intentions are admirable, their 
intervention in a visit may eventually 
be detrimental to the child. 

Like Judge Newton, I agree that visi- 
tation centers are an excellent solution 
to an otherwise difficult situation. I do 
believe, however, that those centers, 
whether staffed by paid personnel or 
volunteers, should ensure that the staff 
receives sufficient, appropriate training 
to understand their role and the impact 
it could have on the children’s future 
in certain types of proceedings. 

Tracy S. CarLIn 
Jacksonville 


Correction 

Messrs. Glazer and Zachary (“Join- 
ing the Bar of the U.S. Supreme Court,” 
Feb. 1997) were truly overwhelmed as 
they strolled into the Supreme Court 
for the first time. Even though they 
“couldn’t help but think” that it was 
“the very courtroom where... Mrs. 
Palsgraf made history,” they were 
wrong. Cardozo, the author of the fa- 
mous Palsgraf v. Long Island R.R.Co., 
162 N.E. 99 (N.Y. 1928), was not ap- 
pointed to the Supreme Court until the 
retirement of Holmes in 1932. Sadly, 
Mrs. Palsgraf made less history for 
some than she should have; her case 
was decided in the Court of Appeals of 
New York. 

MartTHEW C. Mirow 

St. Louis 
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The Future Is NOW 


remember several years ago 

reading about an old (circa 

1895) New York City law firm 

partner who issued a memoran- 
dum stating that in his firm talking on 
that “new fangled” thing the telephone 
would henceforth be considered inap- 
propriate, if not unethical. It seems that 
all conversations with clients were to 
take place face-to-face. For its time, the 
telephone was a marvelous invention. 
Like a lot of you, I wish at times, how- 
ever, there was a way to practice law 
without it. Then we think of the photo- 
copier and how we ever practiced law 
before its invention. Now, it seems, all 
we read about these days is the millen- 
nium, the 21st century, or about the 
year 2000 and the wonders technology 
in that era will bring. 


Rapid Changes 

It is said that at the pace of today’s 
technological advances we are now 
measuring new cycles in “dog” years. 
Apparently, technology changes in 
roughly seven-year cycles, so what we 
purchase today is obsolete about the 
time we manage to make the last pay- 
ment. 

Few would dispute that everything 
about the practice of law seems to be in 
“fast motion.” Clients, courts, opposing 
counsel, all seem to want everything 
yesterday. How is a lawyer in a small 
firm with little staff and fewer re- 
sources going to cope with all this 
change? Are the “good old days” of prac- 
ticing law really gone forever? Fortu- 


nately, recent advances have materially 
added to the law firm’s productivity. 
While none of us would try to practice 
without the ubiquitous copying ma- 
chine, today’s lawyer frequently carries 
acell phone, beeper, portable computer 
with fax/modem attached. While many 
look at technology and think of only the 
computer, in reality, communication 
devices have been the real achiever in 
terms of assisting the lawyer. Anytime 
we can reduce telephone tag, that rep- 
resents one less call we need to return. 

It makes me wonder whether we 
have “come back to the future” in that 
very soon we will all be able to have 
“face-to-face” conversations via picture 
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phones as mandated by the partner in 
his New York memo. 


A Bridge to the 
New Millennium 

The genius of the legal community 
is its ability to adapt in such times. As 
a profession, lawyers have always had 
to face difficulties and make creative 
adjustments. This year the Solo and 
Small Firm Committee’s Annual Con- 
ference for the Solo and Small Firm 
Practitioner will focus its annual pro- 
gram on making those difficult, strate- 
gic decisions that will enable lawyers 
in small firms to bridge their way to 
the new millennium. Yesterday’s dream 
of being able to just talk to your com- 
puter and have your words transcribed 
has become a reality. Prices for this type 
of equipment have dropped to the point 
that most any lawyer in a small firm 
can afford this type of computer-as- 
sisted document production. Imaging 
isn’t just for big firms any more. Small 
firms can now utilize scanners for docu- 
ment management that heretofore only 
legions of paralegals could accomplish 
in large firms 10 years ago. In short, 
automation of the small firm practice 
is helping to equalize the advantages 
once held only by the largest firms. 

The 1995 Florida Legislature dra- 
matically transformed Florida’s part- 
nership law by enacting the Florida 
Revised Uniform Partnership Act 
(FRUPA or the Revised FloridaAct) and 
by authorizing registered limited liabil- 
ity partnerships (known as RLLPs or 
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LLPs) in Florida. If you’re a sole prac- 
titioner, have you considered one of the 
new entity options available with sig- 
nificant application to small firms? In 
addition to operating as sole practitio- 
ner, partners, or as members of profes- 
sional service corporations (P.A.s), there 
is now the option of operating as pro- 
fessional limited liability companies or 
as registered limited liability partner- 
ships. 

Also discussed at the conference will 
be recent changes made to S Corpora- 
tion taxation by IRS legislative action. 
Additionally, recent §179 expensing 
elections allow one to elect to deduct 
up to $17,500 in 1996 as a current ex- 
pense for qualifying property purchased 
and placed in service during 1996. In 
1997, the new law increases in the 
maximum dollar limitation to $18,000, 
and ratchets incrementally up to 
$20,000 in the year 2000. The jumps 
are even higher thereafter. All of these 
entity options and tax changes are is- 
sues that every small firm lawyer 
should be interested in learning more 
about. 


Presentations and Topics 

The upcoming meeting also will fea- 
ture an exciting presentation entitled 
“Time for Something Different: Alter- 
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“Whatever you do, don’t tell them 
you think you’re ready to take 


on more responsibility.” 


natives to Traditional Practice.” This 
presentation will focus on alternatives 
to the traditional practice of law. If you 
or a colleague have ever discussed 
changing your lifestyle and using your 
law degree for something different, 
then this is the program topic for you. 
The practice of law today is different, 
more competitive, far more stressful 
than, say, 15 years ago. The committee 
has sought a speaker with law practice 
credentials who serves as a counselor 
for alternative career choices to be the 
featured speaker for this topic. 

Other topics will be “Professional- 
ism, Ethics and Profits: How They Co- 
Exist.” With the recent emphasis on 
professionalism, it is important to em- 
phasize that it is possible to conduct 
any practice in a professional and ethi- 
cal manner and still make a decent liv- 
ing. 

Speaking of which, in the past the 
simplest way to produce more revenue 
was to better manage the firm’s most 
valuable asset: billable time. Yet, today 
clients are looking to innovative ways 
to measure the value of the services we 
all provide. Even before the millennium 
arrives, we are being asked to move 
toward flat fees, blended rates, and 
value-added billing. But technology can 
make financial information immedi- 
ately available. The committee com- 
posed of Chair Evett Simmons, Bruce 
Blackwell, Frank Hall representing the 
General Practice, Solo and Small Firm 
Section and Zan Barber, representing 
the Practice Management and Devel- 
opment Section are all going out of their 
way to find vendors that have technol- 
ogy products to demonstrate that will 
be of particular benefit to small firms. 
Thus, attendees of the program will be 
able to find products “just for them.” 

The program is being produced for 
the committee by J.R. Phelps, The 
Florida Bar’s director of the Law Office 
Management Assistance Service, who 
is involved on a day-to-day basis with 
addressing these issues for solo and 
small firms. Mr. Phelps and his LOMAS 
staff answer thousands of telephone 
calls from members each year address- 
ing these same issues with every call. 
Mr. Phelps will also be on hand to an- 
swer individual questions not covered 
by other speakers. 

An additional topic for consideration 
by smaller firms will be the presenta- 
tion by an editor of Lawyers Weekly 
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USA, on “Which Way to Go: Boutique 
or General Practice?” As law grows 
more and more complex, the potential 
for missing an important new develop- 
ment grows exponentially. Lawyers can 
limit their malpractice risk by learn- 
ing one or two areas of the law inside- 
out if they develop a boutique form of 
practice. Listen to the pros and cons of 
each side as the panel discusses this 
relevant topic. 

Concluding the program will be a 
presentation by Florida’s leading law 
firm technology guru, Andy Z. Adkins 
III. Mr. Adkins is a frequent nationwide 
bar speaker and highly sought after 
consultant in law office technology. His 
presentation will address law office 
technology in all its many facets. 
Should your small firm consider add- 
ing is own website? How do you get onto 
the Internet? What new equipment will 
our office need as we approach the new 
millennium? Ask Mr. Adkins individual 
questions and learn what others are 
considering. 

As a lawyer practicing in a small 
firm, I have intimate knowledge of the 
unique opportunities that will be dis- 
cussed in this program. All in all, the 
best aspect of the previous programs 
planned for solo and small firms has 
been the individual networking among 
lawyers who frequently do not partici- 
pate in major Bar events. The Florida 
Bar does care about what just happens 
to be our largest constituency—the 
small firm lawyers. By providing a pro- 
gram that is unique to the small firm 
lawyer, we have learned in the last few 
years of topics of concern that we voiced 
directly to your representative board 
member at the local level. Many of 
those concerns expressed have now 
been addressed. The Bar has now 
beefed up our prosecution of legal tech- 
nicians, petitioned the Supreme Court 
to reconsider the reporting of pro-bono 
hours, and a Special Committee is now 
looking at our Bar rules to determine 
which may inadvertently impact nega- 
tively upon the solo or small firm law- 
yer. I believe that you will find this 
year’s Solo and Small Firm Conference 
to be worth your time, and hope to see 
you there. O 
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A SPECIAL ISSUE: 


Florida’s 1996 Administrative 
Procedure Act 


What do a property owner whose application for a state permit to 
build a dock has been denied, a real estate salesman who has 
received an administrative complaint from the Florida Real Estate 
Commission, a nursing home administrator whose application for 
licensure has been denied, a doctor who has been accused by 
the Board of Medicine of committing malpractice, a business which 
has received an assessment for unpaid state sales tax, and a 
vendor who submitted the lowest bid to the state agency but was 
not awarded the contract have in common? 


lorida’s modern Administrative Procedure Act (APA) dates back to 1975, when the Division of Administrative 

Hearings (DOAH) was created as a central panel to hear cases involving disputed issues of material fact for 

state agencies and specific procedures for agency rulemaking were established. That system has remained 

relatively unchanged and not subject to serious question until the last several years. By then, individual citi- 
zens and businesses had become concerned that the balance of fairness of the administrative law system had tilted in 
favor of the agencies as a result of judicial decisions and agency final orders which had not been appealed. Pressure on 
the legislature to restore balance to the system began to increase. 

Legislative leaders reacted to the perception of their constituents by establishing select committees and task 
forces to receive comments and propose changes. Despite the hard work of those committees and those from the public 
and private sectors who appeared before those committees, the 1994 Legislature adjourned after implementing only 
minor changes. By the time the 1995 Legislature convened, many members were adamant that substantial APA reform 
would occur. And it did. A major revision to the APA passed the legislature as CS/CS/SB 536. 

The Governor exercised his veto power with a detailed veto message which called for simplification of the admin- 
istrative process, greater flexibility for executive branch decisionmaking, and greater accountability for agency action. 
Some members of the legislature responded that the veto would be overridden in the 1996 session. 

The Governor did not stop with a stroke of his veto pen. He assembled a technical working group (working group) 
charged with the task of reorganizing and simplifying the APA.' The working group on Ch. 120 was composed of attorneys 
from the Governor’s legal office, agency attorneys, private practitioners, and the chair of the Administrative Law Section 
of The Florida Bar who also served as a DOAH hearing officer. The working group rewrote the APA by deleting redundan- 
cies and gender-specific language, by placing like provisions in the same subsection, by moving exceptions to the end 
rather than leaving them scattered throughout the act, and by adding more headings to make locating provisions easier. 
The working group attempted to avoid making substantive changes but did prepare a list of recommended changes to be 


by Judge Linda M. Rigot and Ralph A. DeMeo, Guest Editors 
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The Governor’s and the legislature’s common goals of 
flexibility and accountability are woven throughout the 
1996 APA. Agencies are made more accountable for their 

decisions by provisions for the award of attorneys’ fees and 
costs to nongovernmental parties in additional 
circumstances .... And the legislature may exercise more 
oversight of agency rulemaking 


considered by the substantive group. 

As the working group neared completion of its task, 
the Governor created the Administrative Procedure Act 
Review Commission (commission) to consider and rec- 
ommend substantive changes.” The commission consisted 
of members of both the Senate and the House of Repre- 
sentatives and a former speaker of the House, the 
Governor’s chief of staff, who is an attorney, a 
nonattorney representative of the business community, 
private practitioners specializing in administrative law, 
a lobbyist for environmental interests, and a different 
DOAH hearing officer. The commission began work us- 
ing the simplified APA drafted by the working group as 
its base document. 

Early on, the commission contacted the Administra- 
tive Law Section of The Florida Bar and requested the 
section’s executive council to review the simplified APA, 
review CS/CS/SB 536 passed by the 1995 Legislature, 
and make recommendations to the commission either 
supporting or opposing the simplified draft and each 
specific change contained in the 1995 bill. The commis- 
sion also asked the executive council to make recommen- 
dations as to specific ideas the commission had for addi- 
tional changes to Florida’s APA. 

The executive council met a number of times and ex- 
tensively debated the questions asked by the commis- 
sion. Although the membership of both the section itself 
and its executive council is approximately half agency 
lawyers and half private practitioners, the executive 
council agreed on many ideas and specific proposals and 
reported those agreements to the commission. 

The commission issued its final report to the Gover- 
nor in February 1996 and proposed legislation was 
drafted. The 1996 Legislature received draft legislation 
for a revised APA which was composed of the simplified 
version, specific recommendations of the commission, and 
the noncontroversial provisions of CS/CS/SB 536. The 
bill proceeded smoothly through the legislature, bounc- 
ing back and forth between the House and the Senate 
with last-minute polishing taking place. CS/SBs 2290/ 
2288 passed both chambers of the legislature during the 
early days of the session, was signed by the Governor on 
May 1, and became the law on October 1, 1996. 

The 1996 APA altered the then-existing balance be- 
tween Florida’s citizens and state regulatory agencies, 
in some ways dramatically. Case law in a number of ar- 
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eas was specifically overruled. For example, the stan- 
dard for successfully protesting an agency’s announce- 
ment of an intended bid award is lower than the stan- 
dard developed by case law. 

The Governor’s and the legislature’s common goals of 
flexibility and accountability are woven throughout the 
1996 APA. Agencies are made more accountable for their 
decisions by provisions for the award of attorneys’ fees 
and costs to nongovernmental parties in additional cir- 
cumstances. The kinds of rules agencies are permitted 
to promulgate are more limited, and the opportunities 
for substantially affected persons to challenge rules are 
more numerous. The Joint Administrative Procedures 
Committee (JAPC) can restrict agencies from promul- 
gating rules unless more specific statutory authority 
exists than was previously required, and the legislature 
may exercise more oversight of agency rulemaking. 

For the first time, citizens can request a variance from, 
or waiver of, any state agency rule, a right unique to 
Florida. The APA now contains a specific mediation pro- 
cess for the resolution of disputes prior to any request 
for an administrative hearing. Finally, the circumstances 
under which agencies can modify findings of fact or con- 
clusions of law contained in recommended orders entered 
by DOAH administrative law judges (formerly, hearing 
officers) have been further limited, and attorneys’ fees 
are available if agencies stray beyond those limitations. 

The passage of the 1996 APA occurred in an unusual 
environment of cooperation between the legislative and 
executive branches of state government. The Governor’s 
effcrts to avoid a veto override by responding to the con- 
cerns of the legislature and of Florida’s regulated com- 
munity produced a substantial revision to the manner 
in which state agencies conduct business. The new APA 
allows state agencies an unprecedented degree of flex- 
ibility while making those agencies accountable for ar- 
bitrary actions. 

Following the passage of the 1996APA, the Governor’s 
office again enlisted the aid of the Administrative Law 
Section of The Florida Bar, requesting the section to draft 
Uniform Rules of Procedure (uniform rules) for all state 
agencies. A drafting committee within the section wrote 
a comprehensive set of procedural rules.* The draft was 
approved by the section’s executive council. A public work- 
shop to receive comments of all interested persons was 
held, with section members who participated in the draft- 


For the first time, citizens can request a variance from, or 


waiver of, any state agency rule, a right unique to Florida. 
The APA now contains a specific mediation process for the 
resolution of disputes prior to any request for an 
administrative hearing .... Because Florida’s 
administrative law processes touch the lives of all its 
citizens .. . this issue of the Journal is dedicated to an 


ing project available to answer questions and discuss 
suggestions. 

The Governor and Cabinet, sitting as the Administra- 
tion Commission, approved the revised draft for publi- 
cation last November. The proposed uniform rules are 
now in the final stages of the rulemaking process, with 
an anticipated effective date as early as April 1, 1997, or 
soon thereafter. 

Because Florida’s administrative law processes touch 
the lives of all of its citizens, and because those processes 
have been substantially revised, this issue of The Florida 
Bar Journal is dedicated to an analysis of the 1996 APA. 
The articles which follow were written by persons who 
drafted specific provisions on behalf of the legislature or 
the Governor’s office and/or were members of the work- 
ing group which drafted the simplified APA, of the 
Governor’s APA Review Commission, of the Administra- 
tive Law Section’s Uniform Rules of Procedure drafting 
committee, or section officers who responded to requests 
for recommendations and guidance by legislative staff 
and the Governor’s staff as specific provisions were be- 
ing considered. We are also pleased to provide members 
of The Florida Bar with a special message from the Gov- 
ernor “on rules reduction and rational executive branch 
reform.” The authors of this special issue are well versed 
in the 1996 amendments and uniform rules and with 
the intent behind specific provisions. 

Also included in this special issue are tracking charts 
to assist practitioners in locating old provisions which 
were moved in the 1996 APA and in identifying new pro- 
visions. When the next person walks into your office with 
an administrative law problem, you will be ready. 

Oh, yes, the answer to the question posed at the be- 
ginning of this article: They all have the right to an ad- 
ministrative hearing to have their disputes with state 
government adjudicated, and all state agencies will re- 
solve those disputes using the same rules of procedure. 
Q 


1 The Governor’s technical work group was composed of 
Debby Kearney and Phyllis Slater Hampton who led the group 
on behalf of the Governor’s legal office, and Judge Linda Rigot, 
Dan Stengle, Steve Pfeiffer, Cathy Lannon, David Gluckman, 
Dan Thompson, Carol Forthman, and Li Nelson. 

2 The Governor’s Administrative Procedure Act Review Com- 
mission was composed of Robert M. Rhodes, who chaired the 


analysis of the revised APA 


commission, and Rep. David I. Bitner, Rep. Irlo “Bud” Bronson, 
Sen. Locke Burt, Sen. Rick Dantzler, former Speaker of the 
Florida House Jon Mills, Rep. Ken Pruitt, Rep. Dean Saunders, 
Judge Eleanor Hunter, Wade Hopping, Martha Edenfield, Clay 
Henderson, Jon Moyle, Jr., Linda Loomis Shelley, and Alan 
Starling. 

3 The Uniform Rules of Procedure drafting committee was 
composed of Steve Pfeiffer, who chaired the committee, and 
Judge Linda Rigot, Ralph A. DeMeo, Dan Stengle, Bill Will- 
iams, Bill Hyde, Cathy Lannon, Ralf Brookes, Booter Imhof, 
Paul Rowell, Elizabeth McArthur, Diane Tremor, Judge Mike 
Ruff, Jim Rhea, Martha Edenfield, and Lynda Goodgame. 


RIGOT DeMEO 


Linda M. Rigot is an administrative law judge with 
the Division of Administrative Hearings. She received 
her B.A. in 1966 and her J.D., cum laude, in 1969 
from the University of Miami. She is the immediate 
past chair of the Administrative Law Section of The 
Florida Bar and a member of the Steering Committee 
for The Florida Bar’s FloridaAdministrative Practice 
Manual. 

Ralph A. DeMeo is a shareholder with Hopping 
Green Sams & Smith, PA., in Tallahassee. He received 
a B.A. and M.A. from Stetson University and a J.D. 
with honors from Florida State University. He prac- 
tices in the areas of environmental, land use, and ad- 
ministrative law, is a member and past chair of The 
Florida Bar Journal’s Editorial Board, and a member 
and officer of The Florida Bar Environmental and 
Land Use Law Section. 
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On Rules Reduction 


and Rational Executive 
Branch Reform 


applaud The Florida Bar for dedicating this issue of The Florida Bar Journal to the subject of administrative law. 

Administrative law might appear to be remote, or just a specialty of a handful of Tallahassee lawyers. Let me 

assure you that, while it might not get the bold headlines of a tobacco suit or the much-touted reform of our tort 

law, administrative law is a dynamic and quickly evolving area of the law that the people of this state, and their 
legislature, have ensured that I pay a great deal of attention to. 

Just after I took office in 1991, the Florida Legislature took a bold step when it passed FS. §120.535. This law 
required that all agency statements of general applicability be promulgated as rules, or be rendered unenforceable. The 
point being that agency “policy” was to develop exclusively through rulemaking, and not through case-by-case adjudica- 
tion. That is, unlike the self-enforcing laws passed by the legislature which may be interpreted through court decision, 
which becomes part of the common law, interpretations of statutes which are enforced by agencies must be promulgated 
as rules. The case-by-case adjudication of interpretations of these statutes by agencies is no longer an acceptable method 
of “making law.” 

For many reasons, and with the blessing of the courts, agencies had often implemented policies and enforced 
their interpretations of statutes without engaging in rulemaking. Rulemaking was, and is, a burdensome process, and 
with the ability (unique to Florida) to delay a proposed rule from becoming effective by challenging it, the path of least 
resistance often dictated against rulemaking. 

As expected, when the option of rulemaking on a case-by-case basis no longer existed, the effect was the massive 
promulgation of rules, the number of which had never been seen. Unfortunately, in the rush to adopt all agency state- 
ments as rules, time was not taken by agencies to perform a thorough and studied review of the agency’s rules. The result 
was yet another layer of rules on top of existing, often outdated rules. Lt. Gov. Buddy MacKay was heard to compare 


by Governor Lawton Chiles 
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himself to an anthropologist upon hav- 
ing to dig through the many historical 
ages of one agency’s rules. 

Interestingly, the same interests that 
promoted the adoption of §120.535, 
next protested the sheer number of 
rules. Our review showed that while the 
number of rules is not in itself good or 
bad, there clearly was a need to clean 
up the Florida Administrative Code. 
Seemingly volumes of rules were out- 
dated, duplicative, unnecessary, or ill- 
advised. 

My first term as Governor involved 
dealing with the agencies as they 
struggled with how to comply with 
§120.535. My 1994 inaugural address 
set the tone for my second term. I 
pledged to cut the number of state rules 
by 50 percent. I am pleased to announce 
that we have recently reached that goal. 
The result is a more readable, a more 
workable, and a more up-to-date 
Florida Administrative Code. 

Two of our other recent projects will 
assist the public and practitioners in 


dealing with administrative law. My 
office, with the helpful assistance of 
administrative law practitioners, 
drafted a comprehensive rewrite of Ch. 
120. This statute had over the years 
become virtually unreadable. This 
product was endorsed by the Adminis- 
trative Law Section of The Florida Bar 
and the Governor’s Administrative Pro- 
cedure Act Review Commission, and 
was passed by the legislature in its 
1996 session. 

Finally, we have worked with the sec- 
tion to substantially revise the former 
Model Rules of Procedure. These rules 
will constitute the Uniform Rules of 
Procedure for all agencies. For the first 
time, procedures among the agencies 
will be consistent, and people appear- 
ing before an agency will not need to 
pore through an individual agency’s 
rules to avoid unique procedural re- 
quirements. 

You will notice that many substan- 
tive changes have been made to the 
Administrative Procedure Act this year. 
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This issue of the Bar Journal is dedi- 
cated to explaining those amendments. 
You may be aware that I had vetoed a 
bill that in some ways resembled this 
1996 law. The veto provided the oppor- 
tunity for the Governor’s Administra- 
tive Procedure Act Review Commission 
to review the changes passed by the 
legislature in 1995, and also provided 
an opportunity for us to continue work- 
ing with the legislature on these mat- 
ters. While many of the amendments 
reflect changes in the law that I did not 
seek, I am pleased that we were able to 
round off the harsher edges of some of 
these provisions. In addition, I was able 
to have included in the bill some of the 
flexibility that I believe is necessary in 
the common sense administration of an 
agency. 

Administrative law is an area of 
much growth in recent years. I feel cer- 
tain you will find that it is an area of 
law that will not be ignored. More and 
more cases of great import and impact 
upon our lives are determined in the 
administrative arena. I trust that this 
issue of the Bar Journal will assist you 
in preparing for this reality through a 
better understanding of the new APA. 


Governor Lawton Chiles served in the 
Florida House of Representatives in 
1958-1966, and in the State Senate, 
1966-1970. He was chair of the 
Florida Law Revision Commission, 
1968-1970, and was elected to the 
U.S. Senate in 1970, where he served 
until 1989. Gov. Chiles was elected 
as Governor of Florida in 1990, and 
was reelected to a second term in 
1994. He graduated from the Univer- 
sity of Florida in 1952, and received 
his law degree from the University of 
Florida in 1955. 


AUTHOR 

3 


HERE’S PERK FOR 
THAT COMES EVERY MONTH 


With LDDS WorldCom, you'll 
save substantially over AT&T, 
MCI and Sprint on your long dis- 
tance phone service. You'll notice 
the benefits every month with 
lower long distance _ bills. 
Savings that will go straight to 
your bottom line, all without sac- 
rificing the reliability and quality 
of service you depend on. 

That's why our association 
recommends LDDS WorldCom. 
Plus, our members get an extra 
perk. Sign up for their 
WorldOne™ business service on 
a month-to-month basis, and 
you'll receive the low rate that’s 


usually reserved for full-year 
contracts. You'll benefit from 
term discounts without the term 


commitment. 

WorldOne offers everything 
businesses need, including 
outbound and 800 services, 
international calling, calling 
cards, fax and conference calling, 
billing flexibility and 24-hour 
customer support. They'll even 
switch you for free. 

Given all the benefits, why 
not give LDDS WorldCom a try? 


1 800 539-2000 


LDDS 


R 

— 

: 


Rulemaking Reforms and 
Nonrule Policies: 


A “Catch-22” for State Agencies? 


“Catch-22?” Yossarian was stunned. “What the hell does Catch-22 got to do with it?” 
“Catch-22 . . . says you’ve always got to do what your commanding officer tells you to do.” 
“But the Twenty-seventh Air Force says | can go home with forty missions.” 

“But they don’t say you have to go home. And regulations do say you have to obey every order. 
That’s the catch. Even if the colonel were disobeying a Twenty-seventh Air Force order by making 
you fly more missions, you’d still have to fly them, or you’d be guilty of disobeying an order of his. 
And then Twenty-seventh Air Force would really jump on you.” 

“That's some catch, that Catch-22,” [Yossarian] observed. 

“It’s the best there is,” Doc Daneeka agreed. ' 


rom an agency perspective, the 1996 amendments to Florida’s Administrative Procedure Act (APA) must seem 

somewhat like “Catch-22.” On one hand, agencies’ rulemaking authority has been significantly restricted;? it is 

easier for affected parties to challenge proposed rules; agencies are liable for attorneys’ fees and costs if their 

proposed rules are held invalid;* and agencies remain under the Governor’s mandate to reduce their rules by 50 
percent.® On the other hand, the rulemaking mandate in former F.S. §120.535 is retained,® and the ability of agencies to 
apply nonrule policy on a case-by-case basis has been narrowed.’ 

This article focuses on these amendments and other provisions of the revised APA that are intended to increase 
agency accountability in the exercise of delegated legislative authority. 


by Wade L. Hopping, Lawrence E. Sellers, and Kent Wetherell 
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Background 

The political climate surrounding the 
1996 APA amendments helps to explain 
the arguably mixed policy signals de- 
scribed above. Put simply, the Gover- 
nor and the legislature wanted less 
bureaucracy and more accountability 
from state agencies. The revisions dis- 
cussed in this article are infused with 
these different, but interrelated, poli- 
cies. 

As a means to eliminate agency bu- 
reaucracy, the Governor called for the 
repeal of F.S. §120.535, which he 
blamed for the dramatic increase in 
agency rules since 1991. The legislature 
and the regulated community, however, 
objected to the repeal of F.S. §120.535, 
claiming that it would result in the re- 
turn of “phantom government” and, 
therefore, would reduce agency account- 
ability in the implementation of legis- 
lative policy. 

Enhancing agency accountability was 
the focus of many of the rulemaking 
reforms in the 1996 legislation sup- 
ported by the business and regulated 
communities. For example, the new FS. 
§120.536 was based, in part, on the tes- 
timony received by legislative commit- 
tees during the past three sessions de- 
scribing various agency abuses in the 
exercise of delegated legislative author- 
ity. The regulated community also 
called for reforms to the rulemaking 
process. These reforms are designed to 
reduce bureaucracy in the rulemaking 
process and to help agencies make bet- 
ter rules by encouraging agencies to 
provide early and meaningful opportu- 
nities for public participation and by 
requiring agencies to evaluate the eco- 
nomic impacts of the proposed rule and 
to consider requested lower cost alter- 
natives. 


Rulemaking Reform 

Many of the rulemaking reforms in 
the 1996 legislation were modeled af- 
ter rulemaking procedures already 
employed by some of the more prolific 
rulemaking agencies to ensure that 
these changes do not unduly discour- 
age rulemaking or upset the balance 
between efficiency and accountability 
in the rulemaking process. 
© Agencies Must Publish Notice of Rule 
Development 

The 1996 legislation makes several 
changes that are designed to further 
encourage informed public participa- 
tion in the rulemaking process, particu- 


larly during the early stages. One 
change requires agencies to provide 
advance notice of the development of 
proposed rules by publishing a “notice 
of rule development” in the Florida 
Administrative Weekly.® 

The “notice of rule development” is 
designed to facilitate early public par- 
ticipation. The notice must describe the 
subject area to be addressed. It must 
include a short explanation of the pur- 
pose and effect of the rule development 
and cite the specific legal authority for 
rule development. The notice of rule 
development thus provides the public 
with considerable information at an 
early stage, and it affords interested 
persons an opportunity to learn more 
about the proposal and to inform the 
agency of relevant matters while the 
agency is still developing its proposed 
rule. 
¢ Agencies May Be Required to Hold 
Public Workshops 

Public workshops provide agencies 
with an opportunity to explore alterna- 
tives with interested persons and 
gather necessary information in an in- 
formal setting. Agencies have long been 


authorized to conduct public work- 
shops.® The 1996 legislation recognizes 
the benefits of providing an early op- 
portunity for public participation by 
requiring the agency to hold public 
workshops if requested in writing by 
any affected person, unless the agency 
head explains in writing why a work- 
shop is unnecessary.’® The legislation 
also requires that, when a workshop or 
public hearing is held, the agency must 
ensure that the persons responsible for 
preparing the proposed rule are avail- 
able to explain the agency’s proposal 
and to respond to questions or com- 
ments regarding the rule being devel- 
oped." 
¢ Agencies May Choose to Use Negoti- 
ated Rulemaking 

Some agencies routinely make use of 
variously constituted advisory commit- 
tees, working groups, or other forms of 
negotiated rulemaking to generate a 
consensus among interested parties 
prior to promulgating a proposed rule. 
These agencies have found that nego- 
tiated rulemaking often results in 
faster rulemaking, greater consensus 
among interested parties, and less liti- 
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gation. 

The 1996 legislation formally autho- 
rizes agencies to use negotiated 
rulemaking in developing and adopting 
rules, and the legislation encourages 
agencies to utilize negotiated rulemak- 
ing when rules are complex or contro- 
versial.'* “Negotiated rulemaking” uses 
a committee of designated representa- 
tives to draft a mutually acceptable 
proposed rule.'* An agency that intends 
to utilize this specific negotiated rule- 
making process must publish notice of 
the representative groups that will be 
invited to participate in the process. 
Other persons may apply to participate. 
All meetings of the negotiating commit- 
tee must be noticed and open to the 
public. The negotiating committee must 
be chaired by a neutral facilitator or 
mediator. 
© Notice of Proposed Rule Must Include 
Additional Information 

Once an agency settles on its pro- 
posed rule, the agency publishes notice 
of its intended action. The notice in- 
cludes a short, plain explanation of the 
purpose and effect of the proposed ac- 
tion, the full text of the proposed rule 
or amendment, and a summary thereof. 
In another effort to enhance public par- 
ticipation in the rulemaking process, 
the 1996 legislation requires this no- 
tice to include certain additional infor- 
mation. The notice must include a sum- 
mary of the agency’s statement of the 
estimated regulatory costs, if one has 
been prepared.* The notice also must 
include a statement that any person 
who wishes to provide the agency with 
information regarding the statement of 
estimated regulatory costs, or to pro- 
vide any proposal for a lower cost regu- 
latory alternative, must do so in writ- 
ing within 21 days of the notice.» 
Finally, the notice must include a de- 
scription of the procedure for request- 
ing a public hearing on a proposed rule. 
¢ Agencies Must Choose Lower Cost 
Alternative 

Since 1992, agencies engaged in 
rulemaking have been required to 
evaluate alternative approaches to any 
regulatory objective.'® To the extent al- 
lowed by law, agencies also have been 
required to choose the alternative that 
imposes the lowest net cost to society 
or to provide a statement of the reasons 
for rejecting that alternative in favor 
of the proposed rule. However, there 
has been no sanction for an agency’s 
failure to comply with the requirement, 


so it was often ignored. 

Accordingly, the 1996 legislation 
seeks to put some teeth into this re- 
quirement by requiring the agency to 
consider a good faith written proposal 
for a lower cost regulatory alternative 
to the proposal that substantially ac- 
complishes the objectives of the law 
being implemented."’ Such a proposal 
must be submitted by a substantially 
affected person within 21 days of pub- 
lication of the notice of proposed 
rulemaking. The proposal may include 
the alternative of not adopting any rule, 
so long as the proposal explains how the 
lower costs and objectives of the law will 
be achieved by not adopting any rule. 

The submission of the lower cost 
regulatory alternative triggers a re- 
quirement that the agency prepare a 
statement of estimated regulatory costs 
(SERC) or revise any previously pre- 
pared SERC."* The agency then must 
adopt the proposed alternative or give 
a statement of its reasons for rejecting 
the alternative in favor of the proposed 
rule.'® 
¢ New Statement of Estimated Regula- 
tory Costs 

Administrative rules often impose 
significant regulatory burdens on af- 
fected persons. For this reason, the APA 
has long required agencies to prepare 
economic impact statements under cer- 
tain circumstances.”° The quality and 
utility of these economic impact state- 
ments have varied greatly, no doubt in 
part because agencies often lacked or 
failed to provide adequate resources to 
prepare meaningful analyses of the eco- 
nomic impacts of proposed rules. 

The 1996 legislation replaces the old 
“economic impact statement” with the 
new SERC.”! Agencies are encouraged 
to prepare a statement in appropriate 
cases,” and they must prepare a state- 
ment if a substantially affected person 
submits a good faith written proposal 
for a lower cost regulatory alternative 
to a proposed rule.”* The 1996 legisla- 
tion also seeks to make the new SERC 
more meaningful by narrowing the 
scope of the required economic analy- 
sis. For example, the new SERC re- 
quires an analysis of specific “transac- 
tional costs” likely to be incurred by 
those required to comply with the re- 
quirements of the proposed rule. 
¢ New SERCs Are Subject to Legal 
Challenge 

The 1996 legislation also seeks to 
make it easier for affected persons to 
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enforce the requirement to prepare the 
new SERC. The legislation provides 
that the failure of the agency to pre- 
pare or revise a SERC as required is a 
material failure to follow the applicable 
rulemaking requirements of the APA 
and is, therefore, grounds for determin- 
ing the related proposed or adopted rule 
to be invalid.** This provision is in- 
tended to overrule legislatively earlier 
court decisions that limited the effec- 
tiveness of the economic impact state- 
ment requirement by requiring only 
substantial compliance, absent a show- 
ing of prejudice by an affected person.” 
¢ Agencies Must Consider Impact on 
Small Counties and Small Cities 

Agencies already are required to con- 
sider the impact of a proposed rule on 
small businesses.” The 1996 legislation 
requires agencies also to consider the 
impact of the proposed rule on small 
counties and small cities.2”7 Whenever 
possible, agencies are required to tier 
a proposed rule to reduce disproportion- 
ate impacts on these small entities and 
to avoid regulating those that do not 
contribute significantly to the problem 
the rule is designed to regulate. 
¢ New Public Hearing Requirements 

After the agency publishes notice of 
the proposed rule, the agency may 
schedule a public hearing for the pur- 
pose of giving affected persons an op- 
portunity to present evidence and ar- 
gument. If requested by any affected 
person, the agency must schedule a 
public hearing.” The legislature recog- 
nized the benefits of using the required 
public hearing to explain the agency’s 
proposal, to respond to questions or 
comments about the proposal, and to 
discuss changes to the proposal that 
would make it more acceptable to af- 
fected persons. If a public hearing is 
held, the agency must ensure that the 
persons responsible for preparing the 
proposed rule are available to explain 
the agency’s proposal and to respond to 
questions or comments regarding the 
rule being developed.” 
¢ Agencies Required to Publish Adopted 
Changes to Proposed Rules 

Agencies always have been autho- 
rized to make certain changes to a pro- 
posed rule before filing the final rule 
for adoption® and they often did so, 
typically as the result of comments at 
a public hearing or in response to writ- 
ten comments. However, agencies were 
not expressly required to publish notice 
of these changes. Rather, agencies were 


only required to give notice to any per- 
son who requested it in writing or at 
the public hearing.*! The 1996 legisla- 
tion requires agencies to publish notice 
of these changes in the Florida Admin- 
istrative Weekly.*? This new requirement 
is particularly significant since affected 
persons also will be given a new oppor- 
tunity to challenge these changes be- 
fore they become effective. 


New and Revised Remedies 
for Challenging Agency Rules 

In addition to improving the 
rulemaking process, the 1996 legisla- 
tion also seeks to enhance agency ac- 
countability by upgrading the “impres- 
sive arsenal of varied and abundant 
remedies for administrative error”™ 
provided by the APA. 
¢ Additional Time to Challenge Pro- 
posed Rules. Under prior law, adminis- 
trative challenges to proposed rules had 
to be filed within 21 days after the pro- 
posed rule was published.** The 1996 
legislation adds three new “windows” 
for filing these challenges: 1) within 20 
days of preparation of a SERC; 
2) within 10 days after the final public 
hearing is held on the proposed rule; 
and 3) within 21 days after publication 
of a notice of change in the proposed 
rule.* The rationale for the establish- 
ment of two of these new “windows” is 
briefly described below. 

© Within 10 Days After the Public 
Hearing. Administrative agencies regu- 
larly make changes to a proposed rule 
as a result of comments received after 
the publication of the proposed rule, 
such as comments submitted at the 
public hearing. In many cases, these 
changes address objections that would 
form the basis for a challenge to a pro- 
posed rule. Often, the agency formally 
agrees to adopt these changes at the 
public hearing, which is held after the 
expiration of the existing 21-day time 
period for filing a challenge to a pro- 
posed rule. In an effort to minimize 
unnecessary challenges to proposed 
rules, the 1996 legislation extends the 
time for filing challenges to proposed 
rules until 10 days after conclusion of 
the public hearing on the proposed 
rule.*6 

© Within 20 Days After Publication 
of Change in Proposed Rule. An admin- 
istrative agency may adopt a rule that 
is different from the proposed rule. As 
a result, there often are instances in 
which an administrative agency has 


approved a rule that includes provi- 
sions that were not included in the pro- 
posed rule and, therefore, could not 
have been subject to an administrative 
challenge prior to adoption.*’ The 1996 
legislation addresses this issue by re- 
quiring the agency to publish notice of 
any change in the proposed rule and by 
extending the time for filing challenges 
to a proposed rule until 20 days after 
publication of this notice.* 

e “Leveling the Playing Field” in Chal- 
lenges to Proposed Rules. The opportu- 
nity provided by the APA to challenge a 
proposed rule before the rule becomes 
effective is unique among state admin- 
istrative procedure acts.*® However, 
there was a perception that adminis- 
trative agencies had come to enjoy too 
much of an advantage in these rule 
challenge proceedings, and that the 
proceedings, therefore, were not serv- 
ing their intended purpose of discour- 
aging the adoption of invalid rules. The 
1996 legislation makes several changes 
in an effort to “level the playing field” 
in these proceedings. Two of these are 
discussed in the following paragraphs. 


¢ Presumptions. Under the old APA, 
a person challenging a proposed rule (or 
an existing rule) had the burden of 
proving the invalidity of the rule by a 
preponderance of the evidence.*® How- 
ever, courts often applied a heavier bur- 
den to challengers by also deferring to 
an agency’s construction of a statute the 
agency is charged with enforcing, or by 
otherwise indicating that the agency’s 
interpretation is entitled to “great 
weight” and, therefore, is not to be over- 
turned unless “clearly erroneous.”*! 
Courts also have held that an agency’s 
interpretation of a statute need not be 
the sole possible interpretation or even 
the most desirable one; it need only be 
within the range of “possible” interpre- 
tations.** In addition, courts occasion- 
ally have suggested that a rule enjoys 
a “presumption” of correctness or va- 
lidity.* 

One particular decision—State De- 
partment of Health and Rehabilitative 
Services v. Framat Realty, Inc., 407 So. 
2d 238 (Fla. lst DCA 1981)—came to 
symbolize the advantage that agencies 
enjoyed in defending their rules, and 
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many sought to reverse the Framat 
Realty decision (and similar decisions) 
by legislative changes that remove any 
presumption of correctness or validity. 
The 1996 legislation expressly pro- 
vides that a proposed rule is not pre- 
sumed to be valid or invalid.** The leg- 
islation also seeks to ease the burden 
on the challenger by simply requiring 
the challenger to state with particular- 
ity the objection to the proposed rule 
and the reasons that the proposed rule 
is an invalid exercise of delegated leg- 
islative authority. The agency then has 
the burden to prove that the proposed 
rule is not an invalid exercise of del- 
egated legislative authority as to the 
objections raised.* 
¢ Limitations on Rulemaking Author- 
ity. The 1996 legislation also seeks leg- 
islatively to overrule judicial decisions 
giving administrative agencies “wide 
discretion in the exercise of their 
rulemaking authority” whether “clearly 
conferred or fairly implied,” so long as 
that authority is “consistent with the 
agencies’ general statutory duties.” 
The 1996 legislation seeks to accom- 
plish this by expressly providing that 
“[a] grant of rulemaking authority is 
necessary but not sufficient to allow an 
agency to adopt a rule; a specific law to 
be implemented is also required.” 
The 1996 legislation also makes clear 
that a rule will be determined to be in- 
valid for any of the seven reasons set 
out in the definition of “invalid exer- 
cise of delegated legislative authority.” 
Several judicial decisions appeared to 
require the agency’s rules to be sus- 
tained as long as they are merely “rea- 
sonably related to the purposes of the 
enabling legislation, and are not arbi- 
trary and capricious.”*® The 1996 legis- 
lation effectively overrules these cases 
by expressly stating that “[n]o agency 
shall have authority to adopt a rule only 
because it is reasonably related to the 
purpose of the enabling legislation and 
is not arbitrary and capricious... .”°° 
The 1996 legislation recognizes that 
it imposes new restrictions on an 
agency’s rulemaking. The legislation 
therefore establishes a procedure by 
which each agency is to identify its pre- 
viously adopted rules that exceed the 
rulemaking authority as now limited.*! 
The 1996 legislation then “shields” 
those listed existing rules that do not 
meet this new test until the legislature 
may consider whether specific autho- 
rizing legislation should be enacted.*” 


¢ Additional Grounds for Challenging 
Rules. Both proposed and adopted rules 
now may be determined to be invalid 
for two new reasons. First, a proposed 
or existing rule is an invalid exercise 
of delegated legislative authority if the 
rule imposes regulatory costs on the 
regulated person, county, or city that 
could be reduced by the adoption of less 
costly alternatives that substantially 
accomplish the statutory objectives.** 
Second, a proposed or existing rule also 
is now an invalid exercise of delegated 
legislative authority if it is not based 
on competent substantial evidence.* 


New Limits on Agency 
Reliance on Nonrule Policies 

Other provisions of the 1996 legisla- 
tion sought to enhance agency account- 
ability by discouraging agencies from 
relying on nonrule policies in lieu of 
formal rules adopted through the “im- 
proved” rulemaking process. This reli- 
ance on nonrule policies by state agen- 
cies can be traced to McDonald v. 
Department of Banking & Finance, 346 
So. 2d 569 (Fla. lst DCA 1977), in which 
the court held that state agencies were 
not required to adopt all of their emerg- 
ing or “incipient” policies as rules. In- 
stead, the court reasoned agencies may 
choose not to adopt those policies as 
rules and explain, support, and defend 
such policies in each case in which the 
policy is applied. 

McDonald created an exception to the 
general rule that the formal rulemak- 
ing process, with its attendant notice 
and public hearing requirements, must 
be used to implement delegated legis- 
lative authority. However, as the late 
Professor Pat Dore noted, “[b]efore long, 
... the limited McDonald exception 
swallowed the rule, [because the courts] 
allowed the agencies themselves to de- 
termine whether and when they were 
ready to proceed to rulemaking.” This 
reliance on adjudication instead of 
rulemaking to announce agency policy 
set the stage for the enactment of FS. 
§120.535 in 1991. 

F.S. §120.535(1) for the first time 
clearly provided that “[rjulemaking is 
not a matter of agency discretion” and 
required agencies to adopt their poli- 
cies through rulemaking as soon as 
“feasible” and “practicable.”** The 
agency has the burden to prove that 
rulemaking is not “feasible” or “practi- 
cable.” To meet this burden, the agency 
must effectively demonstrate that the 
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policy is, in fact, incipient or evolving. 

Along with §120.535, the legislature 
also enacted §120.57(1)(b)15. That sec- 
tion specifically authorizes agencies to 
rely on nonrule policy in determining a 
person’s substantial interests so long as 
the agency “proves up” the policy each 
time it is applied. In this regard, FS. 
§§120.535 and 120.57(1)(b)15. arguably 
did little more than codify the 
McDonald decision. 

Because the agency could continue to 
rely on its nonrule policy in subsequent 
adjudicatory proceedings during the 
rulemaking process, the remedies pro- 
vided by §120.535 were incomplete, at 
best. A prevailing party was not entitled 
to an award of attorneys’ fees and costs 
under FS. §120.535 unless an agency 
statement or policy previously deter- 
mined to be an “unpromulgated rule” 
was relied on by the agency to deter- 
mine the person’s substantial interests 
and the agency had not initiated the 
rulemaking process to formally adopt 
the policy.®” 

The 1996 legislation contains several 
provisions which enhance agency ac- 
countability by restricting the use of 
nonrule policies and encouraging agen- 
cies to adopt their policies as rules. 
First, §120.54(7) includes a new proce- 
dure by which an affected person can 
petition an agency to adopt a nonrule 
policy through the formal rulemaking 
process. Second, the remedies in former 
FS. §120.535 are strengthened. Finally, 
§120.57(1)(e) places new restrictions on 
agency policymaking through adjudica- 
tion. 


Section 120.54(7)(b) and (c): 
“Forced” Rulemaking? 

An affected person now may petition 
the agency to initiate rulemaking for 
an “existing rule which the agency has 
not adopted by the rulemaking proce- 
dures or requirements [of the APA].” 
The agency may not deny petitions to 
initiate rulemaking directed at an 
unadopted rule as freely as it may deny 
petitions under the former §120.54(5).*8 
The agency’s decision on the petition is 
vested with agency discretion. Nothing 
in paragraphs (b) or (c) in the new 
§120.54(7) affirmatively require the 
agency to grant the petition and initiate 
rulemaking. The agency is only re- 
quired to follow the notice and hearing 
procedures set forth in paragraphs (b) 
and (c). 

If, however, the record of the public 


hearing required by §120.54(7)(b) dem- 
onstrates that adoption of the nonrule 
policy is “feasible and practicable,” a 
reviewing court may conclude that the 
agency was required by §120.54(1)(a) 
to adopt the policy as a rule and the 
agency had no discretion to refuse to 
initiate rulemaking. Alternatively, the 
agency’s failure to initiate rulemaking 
in such a circumstance may be consid- 
ered an abuse of the agency’s discretion. 

Under this new provision, the agency 
must either initiate rulemaking or pro- 
vide notice that the agency will hold a 
public hearing on the petition within 
30 days after the petition is filed.*® The 
public hearing must be held within 30 
days after the notice is published. The 
purpose of the public hearing is to re- 
ceive public comments on the 
unadopted rule and to “consider 
whether the public interest is served 
adequately by the application of the 
rule on a case-by-case basis, as con- 
trasted with its adoption by the 
rulemaking procedures or require- 
ments [of the APA].”®° 

Stated another way, the purpose of 
the public hearing is to determine 
whether the agency’s policy has evolved 
to the extent that it should be formally 
adopted by the agency as a rule. 

Within 30 days after the public hear- 
ing, the agency must either initiate 
rulemaking or issue a statement of its 
reasons for failing to do so.*! This state- 
ment must be published in the Florida 
Administrative Weekly and must be 
filed with the Joint Administrative Pro- 
cedures Committee (JAPC).® JAPC 
must forward this statement to the leg- 
islative committee with primary over- 
sight of the agency, and that legislative 
committee may hold a hearing and may 
recommend the introduction of legisla- 
tion to make the unadopted rule a 
statutory standard, or to limit or modify 
the authority of the agency.® 

Clearly, this procedure is designed to 
encourage agencies to grant such peti- 
tions in most instances. Any legal dis- 
cretion that an agency may have to 
deny a petition directed at an 
unadopted rule ignores the political 
pressure to initiate rulemaking in light 
of the JAPC and legislative review of 
the agency’s decision not to do so. 

The agency remains free to rely on 
the unadopted rule to determine a 
party’s substantial interests, subject to 
the requirements of §120.57(1)(e). Fur- 
ther, an affected party who successfully 


convinces the agency to adopt the policy 
as a rule is not independently entitled 
to an award of attorneys’ fees and costs. 
The remedy offered by this new proce- 
dure is somewhat similar to that in the 
former §120.535—it can be used to force 
an agency into rulemaking but little 
more. 


Revisions to Former §120.535 

While the 1996 legislation repealed 
§120.535, its substance is retained in 
§120.54(1)(a). Agencies still must adopt 
their policies as rules as soon as “fea- 
sible and practicable.”** The procedure 
for challenging an agency statement 
defined as a rule but not formally 
adopted through the rulemaking pro- 
cess remains substantially unchanged, 
but the remedies available under that 
section are strengthened. 

The 1996 legislation provides for an 
award of attorneys’ fees and costs to a 
person who successfully challenges an 
agency’s failure to formally adopt a 
policy as a rule.® The agency can still 
avoid payment of attorneys’ fees and 
costs by initiating the rulemaking pro- 
cess after a challenge to its policy has 


been filed pursuant to the new 
§120.56(4), but before the administra- 
tive law judge issues a final order on 
the challenge. If, however, the admin- 
istrative law judge enters a final order 
determining that the agency should 
have formally adopted its policy as a 
rule, the agency must immediately dis- 
continue reliance on that policy or any 
substantially similar policy as a basis 
for agency action and must pay the 
petitioner’s attorneys’ fees and costs. 


F.S. §120.57(1)(e)3: New Limits 
on the Use of Nonrule Policies 

As noted above, the McDonald re- 
quirement that the agency “prove up” 
the nonrule policy each time that it is 
applied was codified in §120.57(1)(b)15. 
That section required the agency to 
demonstrate that the policy being ap- 
plied is “within the scope of delegated 
legislative authority.” The 1996 amend- 
ments to the APA further specify what 
the agency must demonstrate to “prove 
up” its policy. 

Where an agency relies on a nonrule 
policy to determine a person’s substan- 
tial interests, the policy is not presumed 
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to be valid or invalid.®’ In each case 
where a nonrule policy is relied upon, 
the agency must demonstrate that the 
policy: 

a. is within the powers, functions, and 
duties delegated by the Legislature or, if the 
agency is operating pursuant to authority 
derived from the State Constitution, is 
within that authority; 


b. does not enlarge, modify, or contravene 
the specific provisions of law implemented; 


c. is not vague, establishes adequate 
standards for agency decisions, or does not 
vest unbridled discretion in the agency; 


d. is not arbitrary or capricious; 


e. is not being applied to the substan- 
tially affected party without due notice; 


f. is supported by substantial competent 
evidence; and 


g. does not impose excessive regulatory 
costs on the regulated person, county or 
city. 

Except for sub-subparagraph e., 
these criteria are identical to the re- 
vised definition of “invalid exercise of 
delegated legislative authority” in FS. 
§120.52(8), and it is expected that 
courts will interpret those provisions in 
para materia. Because this list uses the 
conjunction “and” rather than “or,” the 
agency must demonstrate that its policy 
satisfies all of the listed criteria.® Fur- 
ther, sub-subparagraphs e., f., and g. 
will force agencies to take additional 
care in formulating nonrule policy, es- 
pecially when such policy interpreta- 
tion is being made for the first time. 

Sub-subparagraph e. was derived 
from a line of recent federal decisions 
in which an agency policy was being 
applied in licensing and enforcement 
decisions.”° The theory underlying 
these decisions, and sub-subparagraph 
e., is that if the agency’s interpretation 
of its enabling statute (i.e., the agency 
policy) is unclear or does not logically 
and obviously follow from the enabling 
statute, the regulated party could not 
have been “on notice” of the policy as it 
would be if the policy were codified in a 
promulgated rule. Consequently, the 
agency should not be permitted to rely 
on the policy when determining a 
person’s substantial interests. 

When the agency’s policy has been 
developing over a period of time and the 
agency’s position has almost solidified 
to the point of codifying the policy 
through rulemaking, this criterion 
should be easy to satisfy.” However, 
when the agency is applying the policy 
for the first time or changes its policy 


in mid-stream, it may be difficult, if not 
impossible, for the agency to demon- 
strate that affected parties have “due 
notice” of the policy. In such circum- 
stances, the agency must demonstrate 
that its interpretation of the enabling 
statute is sufficiently obvious that all 
substantially affected parties are im- 
plicitly on notice of the policy. The au- 
thors suggest this standard also should 
apply when an agency’s nonrule policy 
is an extension of an agency rule to a 
circumstance not directly addressed or 
interpreted by the rule. 

A somewhat related provision, sub- 
subparagraph f., requires the agency’s 
policy to be supported by competent 
substantial evidence in the record of the 
proceeding in which the policy is ap- 
plied. In this regard, the agency must 
create a record foundation supporting 
the “accuracy of every factual premise 
and the rationality of every policy 
choice.” This provision is similar to, 
but expands the language in, old 
§120.57(1)(b)15., which required that 
the recommended and final orders in- 
clude an explanation of the policy state- 
ment that identifies the “evidentiary 
basis” of the statement. 

Sub-subparagraph g. requires the 
agency to demonstrate that the policy 
does not impose “excessive regulatory 
costs” on the affected party. This provi- 
sion does not specify what the costs are 
to be compared to in determining their 
excessiveness, or lack thereof. The de- 
termination as to the “excessiveness” 
of the costs imposed by the policy is 
likely a factual issue to be decided by 
the administrative law judge. As such, 
the affected party should be permitted 
to offer evidence relating to specific 
costs which may be excessive.” It is 
important to note, however, that the 
agency is not necessarily required to 
disprove the existence of a lower cost 
alternative. The agency must only dem- 
onstrate that the costs imposed by the 
application of the agency policy, includ- 
ing those party-specific transaction 
costs, are not “excessive.” 

Not only may §120.57(1)(e) make it 
more difficult for an agency to “prove 
up” its policies before the administra- 
tive law judge, but it dramatically re- 
stricts the agency’s ability in its final 
order to reject the administrative law 
judge’s determination that the agency 
failed to “prove up” the policy. The 
agency may only reject the administra- 
tive law judge’s determination when it 
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is “clearly erroneous or does not com- 
ply with the essential requirements of 
law.””* If, on appeal, the court deter- 
mines that an agency’s rejection of the 
administrative law judge’s determina- 
tion failed to comply with this provi- 
sion, the agency action will be set aside, 
and the court will award attorneys’ fees 
and costs to the prevailing party.” 


Conclusion 

Certainly it was not the purpose of 
the 1996 amendments to the APA to 
create a Catch-22 directing agencies not 
to adopt rules without specific statutory 
authority to do so, while limiting the 
actions they may take based upon 
unadopted rules and policies. Instead, 
the purpose of this legislation was to 
reduce the likelihood that businesses 
and other regulated parties would find 
themselves in the shoes of John 
Yossarian, the rule-besieged hero in 
Catch-22. 

In this regard, the 1996 APA reforms 
which are intended to limit agency re- 
liance on nonrule policies are a neces- 
sary and logical complement to the new 
limits on agency rulemaking authority. 
Together, these reforms are intended to 
ensure that agency policy choices, 
whether in rules or nonrule policies, are 
specifically authorized by the enabling 
legislation. Whether the professed 
goals of the 1996 legislation—elimina- 
tion of bureaucracy in agency decision- 
making and enhancing agency account- 
ability to the legislature and general 
public—will, in fact, be realized re- 
mains to be seen. The 1996APA reforms 
are a positive step toward this goal. O 
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Legislative Oversight 


egislative oversight of agency rulemaking is an issue that the Florida Legislature has struggled with since it 

first adopted the Administrative Procedure Act (APA) in 1974.! The issue became somewhat more acute, how- 

ever, during the 1990s. First, due to the development of case law standards which provided much deference to 

agency rulemaking, there was a perception that agency rules often went far beyond the intentions of the legis- 
lature as expressed in the enabling statutes, the very authority on which these rules were to be based. Second, in an era 
when the benefits of deregulation were widely touted, the impact of increasing numbers of rules on government and 
private sector efficiency caused concern. Additionally, as the legislature began permitting agencies greater flexibility in 
the performance of their duties, such as through performance-based budgeting, the competing ideals of regulatory cer- 
tainty and regulatory flexibility were pushed to the fore. 

The conflict between regulatory certainty and regulatory flexibility hampered enactment of revisions to the APA 
in general and to provisions affecting legislative oversight in particular until the 1996 regular legislative session. More 
specifically, conflict over whether to retain the requirements of FS. §120.53 that agency statements that meet the defini- 
tion of a rule must be adopted as soon as feasible and practicable, was a primary reason for the veto of the 1995 APA 
reform bill, Committee Substitute for Committee Substitute for Senate Bill 536 (CS/CS/SB 536). Reform of the APA was 
stymied until the executive and legislative branches were able to resolve their differences on this issue. 

Resolution of this conflict was aided by the Governor’s Administrative Procedure Act Review Commission. Some- 
what surprisingly, the final report of the commission was in agreement with many of the fundamental provisions of the 
vetoed CS/CS/SB 536. Significantly, the final report recommended that the requirement that agencies adopt rules as 
soon as feasible and practicable be retained, while also recommending that agencies be authorized to grant waivers of 
and variances from these rules, a position that was favorably received by the legislature. 
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In 1996, Senate Bill 2290, which was 
identical to the vetoed CS/CS/SB 536, 
and Senate Bill 2288, which contained 
many of the recommendations of the 
commission’s final report, were filed. In 
the House of Representatives, House 
Bill 1179 was filed as a short form bill. 
Ultimately, a Committee Substitute for 
Senate Bills 2290 and 2288 (CS/CS/SB 
2290 and 2288) was adopted which con- 
tained provisions of House Bill 1179. 
CS/SB 2290 and 2288 were passed by 
both houses of the legislature, pre- 
sented to the Governor, and signed into 
law. The CS/SB 2290 and 2288 brought 
abcut the most comprehensive revision 
to the APA since the 1974 act. 


Consideration of Rulemaking 
Prior to Enacting Law 

While there are practical reasons why 
some statutes are not as specific as may 
be desirable, the lack of specificity in 
enabling statutes at times results in the 
adoption of rules which do not ad- 
equately implement “legislative in- 
tent.” One of the most obvious means 
of improving legislative oversight of 


agency rulemaking is through legisla- 
tive consideration of rulemaking prior 
to enacting laws that will require imple- 
mentation through rule. 

Chapter 96-159 of the Laws of Florida 
provides a statement of intent that the 
legislature will consider the impact of 
any agency rulemaking required by 
proposed legislation and determine 
whether the proposed legislation pro- 
vides adequate and appropriate stan- 
dards and guidelines to direct the 
agency’s implementation of that legis- 
lation. There is, however, no sanction 
for legislation that passes without leg- 
islative consideration of whether ad- 
equate standards are explicated or of 
what the impact of rulemaking will be. 
Two practical means of encouraging leg- 
islative consideration of rulemaking 
prior to enacting law are by requiring 
such consideration through legislative 
rule or through the bill analysis pro- 
cess. Whether each house of the legis- 
lature adopts a rule requiring such con- 
sideration or amends its analysis forms 
to encourage rulemaking consideration 
remains to be seen. 


Probably one of the most effective 
means of ensuring legislative consider- 
ation of these issues, however, is 
through involvement in the legislative 
process by the regulated public and 
regulatory agencies. Pro-active agen- 
cies may wish to monitor closely legis- 
lation which affects their duties and 
responsibilities in order to advise the 
legislature whether the standards are 
clear or whether revisions need to be 
made to clarify legislative intent. Leg- 
islative consideration of adequate 
rulemaking standards and rulemaking 
impacts also could result in a more de- 
tailed legislative record and, as a re- 
sult, aid in determining legislative in- 
tent. 


Restricted Statutory 
Rulemaking Standards 

In 1991, the legislature disapproved 
the judicial notion that rulemaking was 
a matter of agency discretion by enact- 
ing FS. §120.535. In 1996, the legisla- 
ture repealed F.S. §120.535 but re- 
tained the standards of that section. As 
a result, each agency statement that 
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meets the definition of a rule still must 
be adopted as soon as feasible and prac- 
ticable. F.S. §§120.54(1), 120.56(4), 
120.595(4). 

The legislature also attempted to 
improve legislative oversight by enact- 
ing statutory restrictions on agency 
rulemaking. Legislative action to limit 
rulemaking authority has been an on- 
going process. In 1974, the legislature 
authorized rule challenges if a rule was 
an “invalid exercise of delegated legis- 
lative authority.” This term, however, 
was not defined by statute until 1987. 

While the courts used a variety of 
standards to determine rule invalidity, 
legislative discontent tended to focus on 
expansive judicial interpretations, such 
as the standard that agencies have 
“wide discretion in the exercise of their 
lawful rulemaking authority, clearly 
conferred or fairly implied and consis- 
tent with the agencies’ general statu- 
tory duties.”* Of particular legislative 
concern was the standard which found 
that agency authority to adopt rules 
could be “fairly implied” from several 
statutory sections when coupled with 
the authority to adopt such rules as the 
agency deems necessary to effectively 
administer and enforce the law, consis- 
tent with the legislative intent.’ Also 
of concern was the standard that a rule 
would be upheld if it was reasonably 
related to the purposes of the enabling 
legislation and was not arbitrary and 
capricious. 

The legislature provided a definition 
for the term “invalid exercise of del- 
egated legislative authority” in 1987, 
after a review of the case law. FS. 
§120.52(8). The term was defined as 
agency action that goes beyond the 
“powers, functions, and duties del- 
egated by the Legislature.” The defini- 
tion listed criteria that had been enun- 
ciated in various cases, including the 
standard that a rule could not enlarge, 
modify, or contravene the enabling stat- 
ute.* Included in the list was a portion 
of the “arbitrary and capricious” stan- 
dard.* That portion of the standard 
which authorized rules if they were 
“reasonably related to the purposes of 
the enabling statute” was not codified. 
While the codification of the definition 
of “invalid exercise of delegated legis- 
lative authority” was recognized in case 
law,® some rules were still upheld based 
upon the standard that they were “rea- 
sonably related to the legislative pur- 
pose and not arbitrary and capricious.” 


The first sentence of 
the new rulemaking 
standard reiterates 
the rule that 
rulemaking 
authority is a 
legislatively 
delegated power, a 
grant from the 
policymaking body to 
the executive. E'S. 
§120.54(L)(e) 


The legislature has disapproved some 

of the broader judicial standards by 
enacting rulemaking restrictions in the 
definition of “invalid exercise of del- 
egated legislative authority,” F.S. 
§120.52(8) and reiterated in 
§120.536(1). Those sections provide 
that: 
A grant of rulemaking authority is neces- 
sary but not sufficient to allow an agency to 
adopt a rule; a specific law to be imple- 
mented is also required. An agency may 
adopt only rules that implement, interpret, 
or make specific the particular powers and 
duties granted by the enabling statute. No 
agency shall have authority to adopt a rule 
only because it is reasonably related to the 
purpose of the enabling legislation and is 
not arbitrary and capricious, nor shall an 
agency have the authority to implement 
statutory provisions setting forth general 
legislative intent or policy. Statutory lan- 
guage granting rulemaking authority or 
generally describing the powers and func- 
tions of an agency shall be construed to ex- 
tend no further than the particular powers 
and duties conferred by the same statute. 


The first sentence of the new 
rulemaking standard reiterates the 
rule that rulemaking authority is a leg- 
islatively delegated power, a grant from 
the policymaking body to the executive. 
FS. §120.54(1)(e).° This general grant 
of power, however, cannot be construed 
as sufficient in and of itself for an 
agency to adopt any rule it desires. An 
agency only may adopt a rule that 
implements a specific law.° The second 
sentence, which authorizes only rules 
that implement, interpret, or make spe- 
cific particular powers and duties reit- 
erates a requirement that has been in 
the APA since 1975. FS. §120.54(6) 
(1975). 

Agency rulemaking authority is ad- 
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ditionally restricted by the third sen- 
tence which forbids the use of statutory 
provisions which set forth general leg- 
islative intent or policy to support a 
rule. The third sentence is intended to 
overrule a portion of the judicial stan- 
dard that permits a rule if it is “reason- 
ably related to the purpose of the en- 
abling legislation and the rule is not 
arbitrary or capricious.””° The language 
is a clear direction to administrative 
law judges, whose responsibility it is to 
determine if a rule is an invalid exer- 
cise of delegated legislative authority, 
and the appellate court that the stan- 
dard of review is whether the adminis- 
trative law judge’s determination is 
based on competent substantial evi- 
dence. 

The restrictive statutory standards 
enunciated in §120.536(1) are a legis- 
lative rejection of broader judicial stan- 
dards for determining rule validity. 
While the bases for agency rulemaking 
authority have been restricted by the 
act, it remains to be seen how the enun- 
ciated standard will be applied by the 
courts. In the meantime, agencies will 
have to balance the broad standard that 
policies which meet the definition of a 
rule must be adopted as soon as feasible 
and practicable with the restrictive re- 
quirements of §120.536(1). 

Legislative oversight of agency 
rulemaking also was increased by pro- 
visions in the Committee Substitute for 
Senate Bills 1626 and 1654, which re- 
quire agencies to review their rules and 
report their findings to the legislature. 
Two rule reviews and reports are re- 
quired, one of which will be a recurring 
review. The first review is related to the 
new rulemaking standard enunciated 
in §120.536(1) and is provided in 
§120.536(2). The second recurring re- 
view is related to rule reviews first ini- 
tiated by the Governor and the Senate 
president during the 1995 legislative 
interim. 


Review for Compliance 
With New Standard 

Rules adopted after October 1, 1996, 
must meet the new standard. Literally 
thousands of rules have been adopted 
prior to that date, however. In order to 
conform these pre-existing rules to the 
new restrictive standard, a rule review 
and reporting requirement was insti- 
tuted. Each agency must provide to the 
Joint Administrative Procedures Com- 
mittee (JAPC) by October 1, 1997, a list 


Pai 

be 


of previously adopted rules, which in- 
cludes portions of rules, which exceed 
the rulemaking authority permitted by 
the new standard. 

Depending upon the number of rules 
that are determined to exceed the new 
standard, the act sets forth a very am- 
bitious review schedule. It requires 
JAPC to combine the agency lists and 
provide a cumulative listing to the 
president of the Senate and the speaker 
of the House of Representatives. Dur- 
ing the 1998 regular session, the legis- 
lature will consider whether specific 
legislation authorizing the identified 
rules or rule sections should be enacted. 
If the legislature does not adopt autho- 
rizing legislation for particular rules at 
that time, agencies are required to ini- 
tiate rule repeal by January 1, 1999. 
JAPC must submit to the legislature by 
February 1, 1999, a report that identi- 
fies those rules for which repeal pro- 
ceedings have not been initiated. 

Prior to July 1, 1999, a challenge toa 
rule which was adopted before October 
1, 1996, may not be filed using as a ba- 
sis for the challenge the new standard. 
After that time, JAPC or any substan- 
tially affected person may file a rule 
challenge petition which relies on the 
new standard. The act, however, spe- 
cifically prohibits use of the new 
standard and rule review period to 
change the legal status of a rule that 
has been judicially or administratively 
determined to be invalid. 


Section 120.74 
Review and Report 

The second rule review and legisla- 
tive report has its genesis in reviews 
that were required by the Governor 
pursuant to executive order" and by the 
Senate president during the 1995 leg- 
islative interim. Both of these rule re- 
views placed an emphasis on regulatory 
streamlining and rule reduction. The 
Senate president requested that each 
agency develop and submit a recom- 
mendation regarding which rules the 
agency could repeal. The bases for rule 
repeal were the lack of necessity for the 
rule, redundancy, the rule overlapping 
another rule, or obsolescence. Agencies 
were to include in their review rules 
that would require legislative action 
prior to repeal. Significantly, the Sen- 
ate president also requested agencies 
to review how their rules dictate the 
implementation of programs and the 
operation of the agency. Agencies were 


requested to report to the standing Sen- 
ate committees how those rules could 
be modified or repealed in order to in- 
crease effectiveness and efficiency, in- 
cluding cost savings. 

The Governor also requested agen- 
cies to review and repeal their rules. 
Executive Order Number 95-256 re- 
quired agencies to perform a “page by 
page review” of all rules in order “to 
eliminate or revise those that are un- 
duly cumbersome, restrictive, punitive 
or otherwise in need of revision.” Re- 
ports were to be provided every 60 days, 
with the initial report being filed no 
later than September 1, 1995. 

Agencies began filing large numbers 
of rules for repeal as a result of the leg- 
islative request and the executive or- 
der. As a result, an estimated 57 per- 
cent of the rules that were adopted in 
1995 were actually repeals of rules. The 
repeal of rules in 1995 was of historic 
magnitude. 

As a result of the rule review process 
of 1995, it was determined that regu- 
lar rule review by agencies would be 
beneficial. The Senate Committee on 


Governmental Reform and Oversight 
introduced Senate Bills 1626 and 1654 
to remedy identified problems of lack 
of regular rule review, rule inefficiency, 
lack of coordination, excess rules, and 
rule inflexibility. These two bills were 
combined in a committee substitute, 
amended, and after passing both 
houses of the legislature, allowed to 
become law by the Governor. 

Section 120.74 now requires agencies 
to perform a formal review of their 
rules. The section requires agencies to: 
1) identify and correct rule deficiencies; 
2) clarify and simplify rules; 3) delete 
obsolete or unnecessary rules; 4) delete 
rules that are redundant of statutes; 
5) seek to improve efficiency, reduce 
paperwork or decrease costs to govern- 
ment and the private sector; and 6) con- 
tact agencies that have concurrent or 
overlapping jurisdiction to determine 
whether their rules can be coordinated 
to promote efficiency, reduce paper- 
work, or decrease costs to government 
and the private sector. 

Beginning October 1, 1997, and by 
October 1 of every other year thereaf- 
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ter, the head of each agency must file a 
report with: 1) the president of the Sen- 
ate; 2) the speaker of the House of Rep- 
resentatives; and 3) each appropriate 
standing committee of the legislature. 
The agency head must certify in the 
report that the agency has complied 
with the requirements of the act. As 
well, the report must specify any 
changes to rules made by the agency 
as a result of the review and, when ap- 
propriate, recommend statutory 
changes that will promote efficiency, 
reduce paperwork, or decrease costs to 
government and the private sector. 

The rule review, revision, and report- 
ing requirement of §120.74 could affect 
rule quality positively if the process is 
performed diligently. The legislative 
reporting requirement could ensure 
that the review process is taken seri- 
ously if legislative staff and committees 
carefully review the reports. 


Rule Uniformity 
and Simplification 

Prior to the 1996 act, the Adminis- 
tration Commission (The Governor and 
Cabinet) was required to promulgate 
one or more sets of model rules of pro- 
cedure. The Model Rules of Procedure 
were the rules of procedure for agen- 
cies to the extent that each agency did 
not “adopt a specific rule of procedure 
covering the subject matter contained 
in the model rules applicable to that 
agency.” Under the new APA, the Ad- 
ministration Commission is required to 
adopt uniform rules of procedure by 
July 1, 1997, and authorization for 
agency specific rules of procedure has 
been eliminated, except under certain 
circumstances. Agencies are required to 
comply with the uniform rules by July 
1, 1998. 

The act requires an agency to file a 
petition with the Administration Com- 
mission in order to obtain an exception. 
The Administration Commission may 
approve exceptions only to the extent 
necessary to implement other statutes, 
to conform to requirements imposed as 
conditions precedent to receive federal 
funds or tax benefits under federal law, 
or for the most efficient operation of the 
agency as determined by the Adminis- 
tration Commission. No rule providing 
an exception may be filed by an agency 
with the Department of State prior to 
receiving approval from the Adminis- 
tration Commission. Exceptions must 
be published in a separate chapter in 


Under the new APA, 
the Administration 
Commission is 
required to adopt 
uniform rules of 
procedure by July 1, 
1997, and 
authorization for 
agency specific rules 
of procedure has 
been eliminated 


the Florida Administrative Code. 

The legislature also required the 
adoption of other uniform rules. Chap- 
ter 96-399 of the Laws of Florida cre- 
ates more rule uniformity by providing 
for the creation, where practical, of 
uniform rules that each agency must 
follow, while authorizing exceptions 
where necessary. Uniform personnel 
rules, uniform selective service system 
registration administration rules, uni- 
form rules regarding appointments and 
promotions and use of volunteers, uni- 
form sexual harassment rules, uniform 
design-build contracts, and uniform 
leasing procedures are now required. As 
in the case of the uniform rules of pro- 
cedure, exceptions are authorized, but 
approval must be obtained prior to rule 
adoption. 


Simplified Rules 

The act also encourages agencies to 
draft rules in “readable language,” 
avoiding the use of: 1) obscure words 
and unnecessarily long or complicated 
constructions; and 2) unnecessary tech- 
nical or specialized language that is 
understood only by members of particu- 
lar trades or professions. F.S. 
§120.54(2). The section is not manda- 
tory and no penalty is provided for fail- 
ure to comply with its provisions. The 
enunciated standard may be difficult to 
meet in some instances. Given that 
rules often regulate complex, special- 
ized areas, technical language is likely 
to remain in many rules. Nevertheless, 
there are many rules which could be 
improved by adhering to the standard. 


32 THE FLORIDA BAR JOURNAL/MARCH 1997 


Amendments to the 
Duties and Powers of JAPC 

JAPC is required to examine all pro- 
posed administrative rules and is au- 
thorized to examine any existing rule. 
While the review of rules by JAPC re- 
sults in the establishment of a “legis- 
lative check on legislatively created 
authority,” JAPC does not directly con- 
trol agency rulemaking in that agen- 
cies are not required to acquiesce to 
JAPC’s objections. §120.545. 

The revised act attempts to improve 
legislative oversight by amending the 
duties and powers of JAPC. JAPC is 
required to maintain a continuous re- 
view of the rulemaking process, includ- 
ing a review of agency procedures and 
of complaints based on such procedures. 
The act also requires JAPC to estab- 
lish measurement criteria to evaluate 
whether agencies are complying with 
legislative authority in adopting and 
implementing rules. Further, JAPC is 
required by the act to undertake a sys- 
tematic and continuous review of stat- 
utes that authorize agencies to adopt 
rules. When JAPC determines changes 
to delegations of legislative authority 
would be appropriate, it must so rec- 
ommend to standing committees of the 
legislature. F.S. §11.60. 

The contents of the annual report 
that JAPC files with the legislature was 
modified by the act, as well. Specifically, 
JAPC must report how many times in 
the previous year it: a) voted objections 
to rules; b) voted to suspend rules; c) 
filed administrative determinations on 
the invalidity of a proposed or existing 
rule; and d) filed petitions for judicial 
review on the invalidity of a proposed 
or existing rule. The report also must 
include the outcome of any actions 
taken. Additionally, the annual report 
must include a schedule for the re- 
quired systematic review of existing 
statutes, a summary of the status of the 
review, and any recommendations pro- 
vided to the standing committees dur- 
ing the preceding year. F.'S. §11.60(2)(f). 

JAPC has had standing to seek ad- 
ministrative and judicial review of any 
administrative rule that it has voted an 
objection to, that has not been with- 
drawn, modified, repealed, or amended 
to meet the objection. Upon a determi- 
nation by JAPC to seek judicial review, 
the APA provides a “reasonable oppor- 
tunity” for resolution of the dispute 
with the agency by requiring JAPC to 
notify the head of the agency involved 


j 


and the Governor of its intent to seek 
review. While no time limit on the con- 
sultation period was previously im- 
posed, the act now limits to 60 days the 
amount of time the Governor and 
agency head have to consult with JAPC 
regarding an _ objection. FS. 
§11.60(2)(k). 

Even though JAPC has had standing 
to seek administrative and judicial re- 
view of an agency rule, it has been in- 
hibited from seeking either type of re- 
view. First, F.S. §11.60(2)(k) did not 
specify in what forum JAPC should 
bring an original action. Second, there 
was some concern about a legislative 
committee bringing a challenge to a 
rule in an administrative forum that 
was in the executive branch. These con- 
cerns have been resolved by the dele- 
tion of authority to seek review in an 
administrative forum. 


Temporary Suspension 
of Rules 

One of the more popular, but contro- 
versial, methods of improving legisla- 
tive oversight of agency rulemaking is 
rule suspension. The act now autho- 
rizes a “voluntary” rule suspension pro- 
cess. It is “voluntary” because the act 
does not require an agency to suspend 
the adoption of a proposed rule or the 
operation of an existing rule upon a 
request from JAPC. Furthermore, an 
agency is not under threat of a penalty 
for refusing to comply with a request 
to suspend. F‘S. §120.545(10). 

Under the terms of the rule suspen- 
sion process, JAPC must certify to the 
promulgating agency that it has voted 
to recommend the introduction of leg- 
islation to modify or suspend a rule 
within five days of that determination. 
An agency has three options upon re- 
ceipt of this certification. It may tem- 
porarily suspend its existing rule, sus- 
pend the adoption process of a proposed 
rule, or advise JAPC in writing that it 
refuses to temporarily suspend the ex- 
isting rule or the adoption process. 
Timeframes for agency response to the 
certification are dependent upon the 
type of agency head. When a collegial 
body heads the agency, a response must 
be given 45 days after receipt of the 
certification. If a single individual 
heads the agency, the agency must re- 
spond within 30 days after receipt of 
the certification. If an agency does not 
respond within these timeframes, the 
act provides that this constitutes a re- 


fusal to suspend. FS. §120.545(10)(b). 
Notice of suspension, which is effec- 
tive upon publication, must be given in 
the Florida Administrative Weekly if the 
agency agrees to the JAPC request. 
Prior to expiration of the suspension, 
no agency action may be based upon a 
suspended rule or suspended proposed 
rule. Nevertheless, the rule continues 
to be subject to administrative deter- 
mination and judicial review as pro- 
vided by law. F.S. §120.545(10)(b). 
JAPC may submit to the president 
of the Senate and the speaker of the 
House a recommendation that legisla- 
tion be introduced to modify or suspend 
the adoption of a proposed rule, or 
amend or repeal a rule, if JAPC votes 
an objection to a proposed or existing 
rule and the agency fails to initiate 
administrative action to modify, amend, 
withdraw, or repeal the rule consistent 
with the objection within 60 days, or 
thereafter fails to proceed in good faith 
to complete the action. The act requires 
JAPC to prepare for prefiling and in- 
troduction in the next regular session 
of the legislature a bill to modify or 


suspend the adoption of a proposed rule 
or amend or repeal an existing rule. 

JAPC is not authorized to file the bill 
for introduction, however. It is only 
authorized to present the bill to the 
Senate president and the speaker of the 
House with the committee’s recommen- 
dation. There is no requirement that 
either the president or the speaker file 
the bill for introduction. Nevertheless, 
individual members of JAPC or other 
interested members could file legisla- 
tion that reflects the JAPC position on 
the rule. §120.545(10)(c). 

When a rule suspension bill becomes 
law, a proposed rule will be suspended 
until specific delegated legislative au- 
thority for it is enacted. If a bill to 
modify a proposed rule or amend a rule 
becomes law, the suspension expires 
upon publication of notice of modifica- 
tion or amendment in the FAW. If a pro- 
posed rule suspension bill fails to be- 
come law, either because it does not 
pass both houses of the legislature or 
due to gubernatorial veto, the suspen- 
sion of the proposed rule expires. If a 
bill to repeal a rule becomes law, the 
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suspension remains in effect until no- 
tification of repeal of the rule is pub- 
lished in the Florida Administrative 
Weekly. F.S. §120.545(10)(d). 

The Department of State must pub- 
lish in the next available issue of the 
Florida Administrative Weekly the final 
legislative action taken. Presumably, 
the Florida Administrative Weekly will 
also provide notice of any gubernato- 
rial action taken on rule suspension 
bills, though this is not specifically re- 
quired by the act. The department must 
conform a rule to the provisions of the 
law in the FloridaAdministrative Code 
and publish a reference to the law as a 
history note to the rule if a bill modify- 
ing or suspending the adoption of a pro- 
posed rule or amending or repealing a 
rule becomes law. F.S. §120.545(10)(e). 

The suspension of an adopted rule 
could affect longstanding interpreta- 
tions of a statute which an agency has 
used for enforcement purposes or dis- 
rupt the procedures by which an agency 
performs its duties. As well, the rule 
suspension process could substantially 
delay implementation of a proposed 
rule. For example, if rule promulgation 
begins during a regular legislative ses- 
sion, and the proposed rule is tempo- 
rarily suspended, a proposed rule could 
remain “in limbo” for a year or more. 
When the adoption of a proposed rule 
is suspended, however, there is less 
likelihood of disruption to agency pro- 
cesses, even though there still may be 
confusion about what standards apply. 
From a process orientation, therefore, 


“My client might go for a settlement, but 
the media would never stand for it.” 


limiting rule suspension to proposed 
rules would be less disruptive. 

In most instances, agencies amend 
their rules to comply with JAPC objec- 
tions, thereby obviating the need for the 
suspension of either adopted or pro- 
posed rules. Nevertheless, the potential 
threat of rule suspension could provide 
JAPC with increased leverage to coerce 
an agency to modify its rules. 


Conclusion 

Legislative oversight of agency rule- 
making was enhanced by the enact- 
ment of amendments to the APA in 
1996. In particular, the legislature re- 
asserted its policymaking role by en- 
couraging legislative consideration of 
the impact of legislation on rulemaking 
and by restricting rulemaking author- 
ity. Additionally, the legislature at- 
tempted to restrict the number of ad- 
ministrative rules by requiring the use 
of more uniform rules. As well, the leg- 
islature required agency rule review 
and improved coordination between 
agencies and the legislature by requir- 
ing agencies to report to the legislature 
on their rule review findings. Further- 
more, the legislature assigned JAPC 
additional duties and oversight respon- 
sibilities, and adopted a voluntary rule 
suspension process. These various 
amendments are far reaching, but the 
ultimate impact remains to be seen. O 
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Flexibility, Flexibility, Flexibility 
The New Variance and 
Waiver Provision 


hen the Governor’s Administrative Procedure Act Review Commission convened its first meeting on October 
12, 1995, most of those in attendance were skeptical that any agreement could be reached concerning how 
state government should interact with the citizens it regulates. 

To many regulated business interests, the Florida Administrative Procedure Act (APA) had not lived up to its 
promise to eliminate “phantom government,” and too many agencies continued to regulate citizens through unadopted 
rules and policies.! These groups favored tighter rulemaking requirements with closer links between statutes and the 
rules that implement them. To Gov. Lawton Chiles, however, the administrative process had “become dominated by rules 
and regulations” and government lacked common sense.” The Governor wanted to eliminate the requirement that agen- 
cies express their policies through rules. 

Meanwhile, legislators were angry with the Governor for vetoing 1995 legislation that overhauled the APA, and 
they were threatening to override the veto during the 1996 session.’ Weary of the contentious debates concerning the APA 
during the 1994 and 1995 legislative sessions,‘ few legislators appeared in a mood to compromise. 

After four months of meetings, however, the commission reached consensus on many controversial issues sur- 
rounding administrative procedure. In April of 1996, the legislature quietly and unanimously enacted a revised APA that 
included virtually all of the commission’s recommendations.° 

A cornerstone of the compromise is the new variance and waiver provision.® By allowing agencies to vary the 
requirements of their rules, the provision satisfies the Governor’s desire for increased flexibility. Yet the statute also 
allows variances and waivers only when the person subject to the regulation can meet the requirements of the underlying 
statute, thereby pleasing those who favor a close tie between statutes and implementing regulations. Ultimately, the 
variance and waiver provision provided the common ground that allowed the Governor, regulated business interests, and 
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the legislature to move beyond old 
battles and to strike a balance between 
rigid adherence to rules and unpredict- 
able application of them to the public.’ 

Early in the commission’s delibera- 
tions, it was agreed that the focus of 
APA reform would encompass three 
broad areas: simplifying the APA, in- 
creasing flexibility in the application of 
administrative rules and procedures, 
and increasing agency accountability to 
the legislature and the general public.® 
The focus of the “flexibility” aspect of 
the commission’s reform efforts was 
directed to a general variance and 
waiver provision.® This provision is 
unique to Florida, in that no other state 
has a “mandated flexibility” provision 
within its administrative procedure 
act.” 


Constitutional Considerations 
Unique to Florida 

During the discussion of flexibility 
issues, several members of the commis- 
sion questioned whether a general 
waiver or variance provision could be 
constitutionally included in Florida’s 
APA." The concerns related to the sepa- 
ration of powers requirement inArt. II, 
§3 of the Florida Constitution and the 
“nondelegation doctrine” that state 
courts have developed when construing 
that provision. 

Art. III, §2 states: “The powers of the 
state government shall be divided into 
legislative, executive and judicial 
branches. No person belonging to one 
branch shal! exercise any powers ap- 
pertaining to either of the other 
branches unless expressly provided 
herein.” 

Florida courts have explained that 
this section encompasses two funda- 
mental prohibitions." First, no branch 
of government may encroach upon the 
powers of another. Second, no branch 
may delegate to another branch its con- 
stitutionally assigned powers. This sec- 
ond prohibition frequently is referred 
to as the “nondelegation doctrine.” It 
can be implicated when the legislature 
allows another branch of government 
(such as an executive branch agency) 
to establish policy without sufficient 
guidelines from the legislature.'* 

With the case of Askew v. Cross Key 
Waterways, 372 So. 2d 913 (1978), the 
Florida Supreme Court invigorated 
Florida’s longstanding nondelegation 
doctrine and applied it in the context 
of the then-new APA. The court stated 


The Supreme Court 
acknowledged that 
in some instances the 
delegation of 
discretion is 
warranted and that 
flexibility is 
important to the 
effective operation of 
administrative 
agencies 


that “the Legislature is not free to 
redelegate to an administrative body so 
much of its lawmaking power as it may 
deem expedient.”'© The court made 
clear, however, that the doctrine does 
not prohibit administrative agencies 
from “fleshing out” legislative policy, 
and even noted that “[f]lexibility by an 
administrative agency to administer a 
legislatively articulated policy is essen- 
tial to meet the complexities of our 
modern society . . . .” What the legisla- 
ture may not do is repose in an admin- 
istrative body “the power to establish 
fundamental policy.”'® 

Despite the stated strict adherence 
to the nondelegation doctrine following 
Cross Key Waterways, a reading of the 
cases indicates that courts have allowed 
agencies considerable flexibility in in- 
terpreting the general policies stated by 
the legislature.’ In fact, courts have 
adopted a pragmatic approach, liberally 
interpreting the nondelegation doctrine 
in cases involving licensing and the 
regulation of a business operated as a 
privilege rather than a right when such 
business is potentially dangerous to the 
public and in cases where the subject 
matter is highly complex, and expertise 
and flexibility are needed to deal with 
its complexity and fluid conditions.'* 

Nonetheless, the Florida Supreme 
Court reiterated the importance of the 
doctrine in Chiles v. Children A, B, C, 
D, E, and F, 589 So. 2d 260 (Fla. 1991), 
striking down a statute that assigned 
to the executive branch the broad dis- 
cretionary authority to reapportion the 
state budget. However, the court ac- 
knowledged that if the legislature es- 
tablishes fundamental policy, other 
branches of government may constitu- 
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tionally carry out that policy. “The leg- 
islature can delegate functions so long 
as there are sufficient guidelines to as- 
sure that the legislative intent is clearly 
established ... ,” the court reasoned.!9 
The Supreme Court stated in another 
case that it is “impossible to adopt a 
single bright-line test to apply to all 
alleged violations of the nondelegation 
doctrine.”*° The court acknowledged 
that in some instances the delegation 
of discretion is warranted and that flex- 
ibility is important to the effective op- 
eration of administrative agencies.”! 
The commission expressed the view 
that a general provision granting ad- 
ministrative agencies authority to 
waive or vary from their own rules 
could be drafted in a constitutional 
fashion.” So long as the legislature does 
not give administrative agencies the 
authority to establish fundamental 
policy and provides adequate standards 
to agencies in the exercise of their dis- 
cretion, the nondelegation doctrine does 
not prohibit the enactment of a general 
exceptions provision in the APA, com- 
missioners decided.”* Additionally, ex- 
tensive notice and public participation 
opportunities can insulate a general 
law provision from a nondelegation 
challenge. All of these considerations 
were addressed in the new statute. 


F.S. §120.542 

The new APA creates FS. §120.542. 
Subsection 1 describes the legislative 
intent behind the enactment: 


Strict application of uniformly applicable 
rule requirements can lead to unreasonable, 
unfair, and unintended results in particu- 
lar instances. The Legislature finds that it 
is appropriate in such cases to adopt a pro- 
cedure for agencies to provide relief to per- 
sons subject to regulation. Agencies are au- 
thorized to grant variances and waivers to 
requirements of their rules consistent with 
this section and with rules adopted under 
the authority of this section. This section 
does not authorize agencies to grant vari- 
ances or waivers to statutes. This section is 
supplemental to, and does not abrogate, the 
variance and waiver provisions in any other 
statute. 


FS. §120.542(1) (Supp. 1996). 

This subsection makes clear that 
agencies are specifically authorized to 
grant variances from and waivers of 
their own rules, but not substantive 
statutes. This statement was included 
to avoid potential constitutional prob- 
lems under the nondelegation doctrine. 
The subsection also references “rules 
adopted under the authority of this sec- 


tion.” That phrase refers to the Uniform 
Rules of Procedure that are referenced 
in §§120.542(3), (5), and (6), and in 
§120.54(5) of the new APA, and is not 
authority for agencies to substantively 
supplement or refine by rule the statu- 
tory standards for issuing a waiver or 
variance. 

Subsection (1) also specifies the 
legislature’s intent concerning the re- 
lationship between §120.542 and vari- 
ance and waiver provisions in substan- 
tive statutes. By stating that §120.542 
is supplemental to other substantive 
variance and waiver provisions in 
Florida Statutes, the legislature indi- 
cated that variances and waivers can 
be sought either under the general au- 
thority in the APA or under the author- 
ity of specific substantive statutes. 
Thus, a petition for variance or waiver 
may address the criteria of both the 
relevant substantive statute and 
§120.542. 

Following the adoption of the new 
APA, these authors were questioned 
about the effect of §120.542 on agen- 
cies such as the Environmental Regu- 
lation Commission and the Marine 
Fisheries Commission that have 
rulemaking authority pursuant to stat- 
ute, but that have no authority to issue 
orders.** The question concerns 
whether §120.542 implicitly grants 
these agencies authority to issue orders 
relating to variance or waiver petitions. 
In our view, it would be inappropriate 
to assume that the legislature, through 
the variance and waiver provision, im- 
plicitly intended to grant such author- 
ity to these agencies; rather, petitions 
for variances and waivers should be 
directed to the agencies under which 
these commissions operate and which 
administer the commissions’ rules. 
However, the Attorney General has 
taken a contrary point of view, finding 
that petitions for variances and waiv- 
ers should be directed to the Marine 
Fisheries Commission. The Uniform 
Rules of Procedure track the Attorney 
General’s opinion and the explicit statu- 
tory language.” 

Subsection 2 of §120.542 requires 
agencies to grant variances from and 
waivers of their own rules when a per- 
son subject to the rule demonstrates 
that he or she can achieve, or has 
achieved, the purpose of the underly- 
ing statute by other means and when 
application of the rule would create a 
substantial hardship or would violate 


principles of fairness. A “substantial 
hardship” is defined in §120.542(2) as 
a demonstrated economic, technologi- 
cal, legal, or other type of hardship to 
the person requesting the variance or 
waiver. “Principles of fairness” are vio- 
lated when the literal application of a 
rule affects a particular person in a 
manner significantly different from the 
way it affects other similarly situated 
persons who are subject to the rule. By 
allowing petitioners to demonstrate 
that the statutory criteria can be accom- 
plished by other means, legislators rec- 
ognized the concept of a “better mouse- 
trap,” and acknowledged that an 
agency’s means of accomplishing a 
statutory directive may not be the only 
acceptable and reasonable approach. 
In mandating that agencies grant 
variances and waivers when petition- 
ers can demonstrate that they have 
satisfied the statutory requirements, 
legislators were perhaps hoping to 
avoid creating a statute that would 
never be used. The decision to mandate 
that variances and waivers be granted 
under certain circumstances also helps 


ensure uniform application of the law 
by the various state agencies subject to 
the APA and may lessen the likelihood 
of successful constitutional challenges. 
However, it is important to note that 
the initial determination of whether the 
petition meets statutory standards 
rests with the agency, which in most 
cases will afford agencies broad discre- 
tion. 

The terms “variance” and “waiver” 
are defined in §120.52.A variance is an 
agency modification to all or part of the 
literal requirements of a rule, while a 
waiver is an agency decision not to ap- 
ply all or part of a rule to a person sub- 
ject to the rule.”’ Only those subject to 
a rule may request a variance or a 
waiver; an agency may not grant either 
on its own motion. Similarly, a third 
party may not request a variance or 
waiver on behalf of another person. 

Agencies are required to inform citi- 
zens of the remedies available through 
§120.542 and to provide copies of 
§120.542 and accompanying uniform 
rules” to those who inquire about re- 
lief from rule requirements. Addition- 
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ally, if requested to do so, agencies must 
provide citizens with copies of the un- 
derlying statute upon which the rule is 
based.” The uniform rules provide that 
when a person requests information on 
the remedies available pursuant to FS. 
§120.542, the agency must provide the 
information within 15 days of receipt 
of the request. Further, an agency must 
indicate the name and address of the 
appropriate contact person for addi- 
tional information and must indicate 
how a petition is filed with an agency.*° 


Procedural Requirements 

Section 120.542(5) specifies the pro- 
cedural requirements for requesting a 
variance or waiver from an agency. The 
statute requires that each petition 
specify the rule for which the variance 
or waiver is requested, the type of ac- 
tion requested, the specific facts that 
would justify a waiver or variance for 
the petitioner, and the reason why the 
variance or waiver requested would 
serve the purposes of the underlying 
statute. The statute states that these 
requirements are in addition to any 
requirements mandated by the uniform 
rules. Additional requirements found in 
the uniform rules include a caption, ci- 
tation to the statute the rule is imple- 
menting, a directive that petitions be 
filed with the agency that adopted the 
rule, and a statement of whether the 
variance or waiver is permanent or tem- 
porary. If the variance is temporary, the 
petition must include dates indicating 
the duration of the requested variance 
or waiver.*' 

Section 120.542(6) provides that no- 
tices of variance and waiver requests 
must be published in the Florida Ad- 
ministrative Weekly, and the uniform 
rules offer an oppertunity for interested 
persons to provide written comments on 
the petition for a variance or waiver 
within 14 days of the notice. The agency 
shall maintain the comments.*? The 
rules also make clear that the opportu- 
nity to comment on a variance or waiver 
petition does not confer party status on 
the person making the comments in any 
proceeding arising from a petition for 
variance or waiver.** 

An agency must grant or deny a vari- 
ance or waiver request within 90 days, 
or it is deemed approved. Although the 
statute does not address whether an 
applicant can waive the 90-day require- 
ment, the assumption is that he or she 
can do so. There may be circumstances 


The new variance 
and waiver provision 
may be the most 
significant element 
of the comprehensive 


revision of Florida’s 
APA 


in which an agency would deny the re- 
quest for a variance or waiver within 
the 90-day period, but perhaps could be 
convinced to grant the request if the 
petitioner could provide additional in- 
formation. Thus, allowing petitioners to 
waive the 90-day requirement would be 
beneficial to all concerned. 

Any agency decision on a variance or 
waiver petition must be in writing and 
be supported by competent substantial 
evidence. The decision constitutes an 
order that may be challenged in an ad- 
judicatory proceeding. Section 120.542 
states that any proceeding pursuant to 
FS. §120.569 and §120.57* shall 
be limited to the agency action on the 
request for the variance or waiver, ex- 
cept that a proceeding in regard to a 
variance or waiver may be consolidated 
with any other proceeding authorized 
by Ch. 120. Thus, a person challenging 
the denial of a permit in a §120.57 pro- 
ceeding could combine that proceeding 
with a challenge to the agency’s denial 
of a variance or waiver from the permit 
requirements.*® 

Agencies must maintain records of 
the disposition of variance and waiver 
requests and file annual reports with 
the Governor and the legislature.*’ Or- 
ders granting or denying variance or 
waiver petitions also are subject to the 
indexing requirements of FS. 
§120.53(2). One reason for an annual 
reporting to the Governor and legisla- 
ture requirement is to monitor requests 
for variances and waivers, and how 
agencies dispose of those requests. Ifa 
substantial number of variances and 
waivers are granted concerning a par- 
ticular rule, that may signal the rule 
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should be modified. The general premise 
behind the variance and waiver provision 
is that it gives agencies flexibility to deal 
with unusual circumstances. If the un- 
usual circumstance appears to be more 
the norm than the exception, the rule 
should be revised. 

Sections 120.542(3) and (8) reference 
temporary and emergency variances 
and waivers. Subsection (3) states that 
the uniform rules may include proce- 
dures for the granting or denial of emer- 
gency or temporary variances and waiv- 
ers, as well as for expedited timeframes 
for considering such requests. Subsec- 
tion (8) requires that temporary or 
emergency variances and waivers be 
identified separately from other vari- 
ances and waivers in the annual report 
to the Governor and legislature. The 
uniform rules address requirements for 
petitions for emergency variances or 
waivers.** The rules require the peti- 
tioner to identify specific facts that 
make the situation an emergency and 
that demonstrate the petitioner will 
suffer immediate adverse effects unless 
the variance or waiver is issued more 
expeditiously than the timeframes oth- 
erwise provided for in the statute. The 
rules provide that an agency shall grant 
or deny a petition for an emergency 
variance or waiver within 30 days of its 
receipt. If the petition is not granted or 
denied within this time, or if the peti- 
tioner does not waive the application 
of the timeframe, the petition is deemed 
approved. Agencies are authorized 
through the uniform rules to deny pe- 
titions for emergency variances or waiv- 
ers based on the agency’s decision that 
the situation is not an emergency. In 
that circumstance, the petition would 
be treated as any other petition filed 
under regular procedures outlined in 
§120.542(7). 


Conclusion 

The new variance and waiver provision 
may be the most significant element of 
the comprehensive revision of Florida’s 
APA. It is unique in that it requires all 
agencies subject to the APA to grant vari- 
ances and waivers when petitioners can 
satisfy the detailed criteria of the stat- 
ute and the uniform rules implementing 
the statute. The provision is intended to 
give agencies much-needed flexibility to 
address unique or unusual situations 
that are not contemplated by agency rules 
that, by necessity, are written to address 
general circumstances. The Florida pro- 


t 

¥ 

\ 


vision likely will be monitored by other 
states as a possible means of bringing 
the much-heralded and elusive “com- 
mon sense” into government decision- 
making. O 
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Adjudicatory Proceedings and 


Pending Proceedings 


he legislative interest in revising the Administrative Procedure Act (APA) in the past several legislative ses- 

sions has focused primarily on the rulemaking processes, including rule challenge provisions. The 1996 APA 

revisions are no exception. In some significant respects, however, the new revisions also make changes to the 

processes that involve agency actions which determine the substantial interests of an individual. This article 
highlights those changes and the impact of the newly enacted revisions on pending rulemaking and adjudicatory pro- 
ceedings. 


Changes to Orders and Limitations on Authority 

The prior law required orders to include rulings on each proposed finding of fact, or written application or other 
request, submitted in accordance with agency rules.' In Division of Administrative Hearings (DOAH) practice, proposed 
findings of fact submitted by parties were ruled upon individually by the hearing officer in an appendix to the recom- 
mended order or final order. The hearing officers generally found the rulings unnecessary at best, as the proposed find- 
ings of fact were considered by the hearing officer in preparing the recommended or final order, and time-consuming and 
burdensome at worst. Parties often filed exceptions with the agency to these rulings when they were contained in DOAH 
recommended orders. These exceptions, for the most part, added little to the disposition of the case, since parties fre- 
quently filed exceptions that focused not upon the finding of fact, but asserted as a basis for the exception that the 
hearing officer should have accepted the proposed finding, rather than rejecting it. This requirement was deleted by the 
legislature in the APA revisions, likely to the relief of the corps of DOAH hearing officers, now newly designated as 
“administrative law judges” by the 1996 revisions. 

As to exceptions, the time that an agency must allow for the filing of exceptions has been changed from the 
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previous minimum of 10 days’ to a uni- 
form 15 days.* The time for filing ex- 
ceptions in bid protest cases, however, 
is set at 10 days.*® 

Some of the changes to the authority 
of agencies in entering final orders un- 
der theAPA are quite significant in that 
they further restrict the authority of 
agencies and increase the authority of 
DOAH administrative law judges. On 
some issues, administrative law judges 
are granted final order authority. 

Under the prior law, agencies in their 
final orders were authorized to reject 
or modify the conclusions of law and 
interpretations of administrative rules 
in the recommended order,’ essentially 
“without limitation.”’ The 1996 revi- 
sions, however, restrict the authority of 
agencies to modify or reject only those 
conclusions of law and interpretations 
of administrative rules “over which [the 
agency] has substantive jurisdiction.”® 
Thus, it would appear, for example, that 
the Department of Community Affairs, 
as the state land planning agency, may 
be free to reject conclusions of law con- 
tained in a recommended order regard- 
ing developments of regional impact 
under Part I of FS. Ch. 380. However, 
the same department likely would not 
have authority to reject conclusions of 
law regarding a veterans’ employment 
preference that arises under FS. Ch. 
295, while the Department of Veterans’ 
Affairs would. Less clear examples 
should prove challenging both to agen- 
cies and to reviewing courts. Since the 
1996 revisions speak only to the author- 
ity of an agency to reject conclusions of 
law over which the agency has substan- 
tive jurisdiction, other conclusions of 
law contained in a recommended order 
may not be rejected by the agency and 
are, for all intents and purposes, final. 
The revisions also specify that all 
DOAH proceedings leading to a recom- 
mended or a final order are de novo.® 

Additionally, agencies are precluded 
from rejecting or modifying findings of 
fact based upon the rejection or modifi- 
cation of conclusions of law.'® Simply 
because an agency has the authority to 
reject or modify a conclusion of law in 
a recommended order does not em- 
power it to reject or modify a finding of 
fact related to that conclusion of law, 
unless the agency adheres to the ex- 
plicit standard for rejecting or modify- 
ing findings of fact. This standard au- 
thorizes an agency to reject or modify 
the findings of fact only if they are not 


based upon competent substantial evi- 
dence or if the proceedings upon which 
the findings are based did not comply 
with essential requirements of law."' An 
agency’s failure to adhere to this stan- 
dard has significant ramifications un- 
der the 1996 revisions. If a reviewing 
court finds that the agency improperly 
rejected or modified findings of fact in 
a recommended order, the court is di- 
rected to award reasonable attorneys’ 
fees and costs to the prevailing party 
both for the administrative and review 
proceedings. '” 


Mediation 

A number of agencies have used 
settlement processes informally to 
mediate disputes. Other agencies were 
given explicit authority or directives in 
substantive statutes to mediate dis- 
putes.'* Under the 1996 APA revisions, 
the availability of mediation to resolve 
administrative disputes is formalized." 
Each announcement of agency action 
that affects substantial interests must 
advise whether mediation is available 
to resolve a dispute arising from the 
action and that choosing mediation 
does not affect a party’s right to an ad- 
ministrative hearing. If mediation is 
chosen by the agency and all parties to 
the administrative action, the time 
limitations imposed by general sections 
of law relating to decisions affecting 
substantial interests'® and provisions 
for administrative hearings” are tolled 
to allow for the mediation.'* The me- 
diation agreement must be in writing 
and is directed to include provisions for 
selecting the mediator; allocation of 
mediation costs; and the parties’ under- 
standing regarding confidentiality of 
discussions and documents introduced 
during mediation, although no exemp- 
tions to the Sunshine Law” for media- 
tion are provided in the APA revisions. 
The mediation must be concluded 
within 60 days of the agreement, un- 
less the parties agree to a shorter or 
longer time period.”° 

If mediation results in a settlement, 
the agency enters a final order incor- 
porating the agreement of the parties. 
If the mediation does not result in 
settlement, the agency must notify the 
parties in writing that administrative 
dispute processes are still available, 
and the notice must specify the time 
deadlines for requesting standard ad- 
ministrative proceedings. 


Summary Hearings 

Hearings conducted by DOAH are 
subject to new summary hearing pro- 
visions in which, significantly, final or- 
der authority is granted to administra- 
tive law judges.*! In the initial order 
assigning a case to a specific adminis- 
trative law judge and providing general 
information regarding practice before 
DOAH,” the order must advise the par- 
ties that a summary hearing is avail- 
able upon the agreement of the parties 
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and must describe the general provi- 
sions for summary hearings. Within 15 
days of service of the initial order, any 
party may file with DOAH a motion for 
summary hearing. If all of the original 
parties to the proceeding agree to the 
summary proceeding, the proceeding 
must be conducted within 30 days. An 
agreement that the proceeding will be 
handled under the summary hearing 
procedures is not subject to challenge 
by an intervenor. 

The summary hearing process limits 
motion practice and discovery. Motions 
are limited to those in opposition to the 
petition, which would include motions 
to dismiss, motions to strike, and mo- 
tions for a more definite statement; 
motions to continue the final hearing 
date; motions requesting a prehearing 
conference;**> and motions requesting 
discovery beyond the general limita- 
tions.** Discovery generally is limited 
to an exchange of documentary evi- 
dence and lists of witnesses who may 
testify at the final hearing.”* The ex- 
change must take place no later than 
five days prior to the hearing. The ad- 
ministrative law judge has the author- 
ity to allow additional discovery upon 
a showing of necessity, but only if the 
discovery can be completed no later 
than five days prior to the final hear- 
ing.” 

During or after a preliminary hear- 
ing or conference, any original party or 
the administrative law judge may de- 
termine that the proceeding is inappro- 
priate for summary disposition, and the 
parties are entitled to request oral ar- 
gument directed to the issue. The ad- 
ministrative law judge may order the 
proceeding conducted under F.S. 
§120.57(1) instead. 

The administrative law judge must 
render a decision in the summary pro- 
ceeding within 30 days of the conclu- 
sion of the hearing or the filing of the 
transcript, whichever is later.’ Signifi- 
cantly, the matter handled under the 
summary hearing procedure does not 
result in a recommended order after 
which the agency enters a final order. 
Instead, the decision of the administra- 
tive law judge is final agency action 
subject only to judicial review. 


One Less Type of Order 

Prior to the revisions, F.S. 
§120.52(14) defined “proposed order” to 
be the advance text of the order which 
a collegial agency head plans to enter 


A collegial agency is 
no longer required, 
under the revisions, 
to afford parties the 

opportunity to 
present “briefs and 
oral argument to 
those who are to 
render the decision” 


as its final order. When a DOAH hear- 
ing officer conducted the hearing, the 
recommended order was the proposed 
order. F.S. §120.58(1)(e) provided that 
a decision adverse to a party other than 
the agency could not be rendered by a 
collegial body if a majority of those who 
were to render the final order had not 
heard the case or read the record until 
a proposed order—prepared by the per- 
son conducting the hearing or one who 
had read the record—had been served 
upon the parties, and they were given 
the opportunity to file exceptions and 
to present briefs and oral arguments to 
the collegial body. It was required that 
the proposed order contain necessary 
findings of fact and conclusions of law 
with references to the source of each. 

Although containing some of the sub- 
stantive and procedural protections of 
the recommended order, the proposed 
order was significantly distinct from the 
recommended order in other respects. 
In the case of the recommended order, 
the agency is required to take action to 
enter a final order.”* In practice, as the 
“advance text,” the proposed order could 
become the final order of the agency 
without further action,” except where 
parties filed exceptions upon which the 
agency acted.*° Besides the findings of 
fact and conclusions of law of the pro- 
posed order, the recommended order is 
required additionally to contain inter- 
pretations of administrative rules, any 
applicable recommended penalty, and 
any other information required by law 
or agency rule to be contained in the 
final order.* 

In the 1996 revisions, there seemed 
to be little reason to continue the dis- 
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tinction between the proposed order 
and the recommended order, in part 
because in so many cases the recom- 
mended order of a DOAH hearing of- 
ficer was the proposed order. Thus, in 
the revisions, the definition of “pro- 
posed order,” and the substantive re- 
quirements for the contents and service 
of the proposed order, were deleted.*” 
The revisions require the “presiding 
officer” to complete and submit to the 
agency and all parties a recommended 
order, and they preserve the right of 
parties to file written exceptions to the 
recommended order.** 

A collegial agency is no longer re- 
quired, under the revisions, to afford 
parties the opportunity to present 
“briefs and oral argument to those who 
are to render the decision.”** If colle- 
gial agencies change their procedures 
to eliminate this practice, a significant 
change would result. Because collegial 
agencies will continue to be required to 
consider the matter at public hearings 
under the Sunshine Law,* collegial 
agencies ought to continue the practice 
of taking testimony from parties wish- 
ing to speak to the proposed agency 
action. If collegial agencies do not con- 
tinue the practice of allowing oral ar- 
gument notwithstanding the change in 
the law, perhaps the legislature should 
consider reinstating the oral argument 
requirement when the final order is to 
be entered by a collegial agency head. 


Videotaping to 
Preserve Testimony 

Although not part of the omnibus 
APA legislation, another piece of leg- 
islation commonly referred to in appro- 
priations parlance as a “cut bill” ** was 
enacted which made a significant 
change to the authorized methods for 
agencies to preserve testimony in ad- 
ministrative proceedings. This change 
authorizes videotaping, in addition to 
the prior authorization for agencies to 
preserve testimony through court re- 
porting.*’ The agency must give reason- 
able notice to the parties to a DOAH 
proceeding that only a video camera 
will be used to preserve the testimony 
in the proceeding, and a party may 
record the proceeding stenographically 
at its own expense.* The agency also 
must assure that the videotaping sys- 
tem will preserve reliably the testimony 
in the proceeding. The Administration 
Commission (Governor and Cabinet) is 
directed by the amendment to adopt 


rules for proceedings not conducted by 
an administrative law judge.*® 

This new provision is likely to cause 
great consternation among the appel- 
late courts, for the judges will be forced 
to view videotapes, rather than to read 
transcripts, in reviewing agency ac- 
tions. Parties to videotaped proceedings 
also will face logistical challenges in 
filing exceptions to recommended or- 
ders. Gov. Lawton Chiles considered 
vetoing the bill due to concerns about 
the videotaping authorization. In the 
end, however, Gov. Chiles allowed the 
“cut bill” to become law,*® even though 
it contained the videotaping provisions, 
because of the number of unrelated 
money-saving provisions in the bill 
which would not have become law if the 
bill had been vetoed. The Governor is 
sufficiently concerned about the video- 
taping authorization, however, that he 
is considering directing agencies under 
his jurisdiction not to use videotaping 
in lieu of court reporting, and he may 
ask the legislature to repeal this ques- 
tionable authorization. 


Applicability to 
Pending Proceedings 

One of the items not expressly con- 
sidered in the sweeping APA revisions 
was their effect on proceedings pend- 
ing on the effective date of the new 
law.*! It did not take long for the issue 
to be considered by the courts, however. 
In Life Centers of America, Inc. v. 
Sawgrass Care Center, Inc., and Agency 
for Health Care Administration, __ So. 
2d ___, 21 Fla. L. Weekly D2487 (Fla. 
1st DCA, Nov. 21, 1996), the First Dis- 
trict Court of Appeal was asked to over- 
turn a final order of the Agency for 
Health Care Administration due to the 
agency’s failure to rule individually on 
each proposed finding of fact, which was 
required prior to the newly effective 
revision.*? The court held that the 
newly revised act had eliminated the 
requirement that each proposed find- 
ing of fact be ruled upon, and held that 
the revisions applied to proceedings 
that were pending prior to the October 
1, 1996, effective date of the revisions. 

The Life Care Centers court noted the 
absence of clear direction regarding 
pending proceedings in the 1996 revi- 
sions: “Unlike the revision that took 
effect on October 1 of this year, the Ad- 
ministrative Procedure Act of 1974 had 
a specific provision—§120.72—that 
addressed retroactivity or transitional 


The 1996 revisions 
contain a number of 
significant revisions 

to the adjudicatory 
processes under the 

Administrative 
Procedure Act. These 
changes relate to the 
authorities and 
operations of both 
the agencies and 


DOAH 


issues arising in adjudicatory con- 
texts.”** The court gently chided the 
judiciary, however, “[I]nconsistencies in 
the judicial interpretation of former 
section 120.72 seem to have reduced its 
effectiveness in assuring a smooth tran- 
sition.”** 

Although the Life Care Centers opin- 
ion holds that the revisions apply to 
pending proceedings, it is restricted to 
the issue pending before the court, i.e., 
whether individual rulings are neces- 
sary in rule challenge cases. The case 
therefore gives little guidance as to the 
application of the many other facets of 
the extensive APA revisions to pending 
proceedings. Many of the new provi- 
sions are time-and-process driven. If, 
in looking at an individual proceeding 
pending on October 1, 1996, the time 
for a particular action to be taken un- 


der the revisions has already elapsed, 
or the stage has passed at which a cer- 
tain action under the revisions would 
have taken place, perhaps only those 
that could have been accommodated 
after the effective date of the revisions 
will apply. If, for example, an announce- 
ment of an agency decision affecting 
substantial interests had been made on 
September 30, 1996—before the effec- 
tive date of the revisions—it is under- 
standable that an agency may not have 
advised that mediation is available to 
resolve the ensuing administrative dis- 
pute. On the other hand, if the substan- 
tially affected party requested a hear- 
ing, but the initial order of the 
administrative law judge had not been 
sent by October 1, 1996—the effective 
date of the revisions—then presumably 
that initial order would be required to 
contain a statement advising that a 
summary hearing is available upon the 
agreement of the parties. These situa- 
tions and proceedings likely will need 
to be examined on an individual basis 
both by agencies and by the courts in 
assessing the application of the new law 
to proceedings pending on its effective 
date. 


Conclusion 

The 1996 revisions contain a number 
of significant revisions to the adjudica- 
tory processes under the Administra- 
tive Procedure Act. These changes re- 
late to the authorities and operations 
of both the agencies and DOAH. They 
will have important impacts to those 
whose substantial interests are deter- 
mined by agencies. In some limited re- 


“Ms. Caldwell, check all the relevant data and let me know 
what type of mood | should be in.” 
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spects, the legislature may need to 
modify the revisions. In most respects, 
however, the revisions will be final, 
subject to application by agencies, in- 
terpretation and application by admin- 
istrative law judges, and to ultimate 
interpretation by reviewing courts. QO 


Fa. Stat. §120.59(2) (1995). 

2 Id. §120.65 (Supp. 1996), and in each 
section of Ch. 120 in which the term “hear- 
ing officer” was used to describe a hearing 
officer of DOAH. 

3 Td. §120.57(1)(b)9. (1995). 

* Id. §120.57(1)() (Supp. 1996). 

5 Id. §120.57(3)(3) (Supp. 1996). 

6 Td. §120.57(1)(b)10. (1995); Munch v. 
Department of Professional Regulation, Di- 
vision of Real Estate, 592 So. 2d 1136 (Fla. 
1st D.C.A. 1992); Harloff v. City of Sarasota, 
575 So. 2d 1324 (Fla. 2d D.C.A. 1991). 

? Alles v. Department of Professional Regu- 
lation, Construction Industry Licensing 
Board, 423 So. 2d 624, 626 (Fla. 5th D.C.A. 
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1982). 

8 Fia. Stat. §120.57(1)() (Supp. 1996). 

Id. §120.57(1)(i) (Supp. 1996). 

10 Id. §120.57(1)G) (Supp. 1996). 

4 Td. §120.57(1)G) (Supp. 1996). This pro- 
vision also continues to require agencies, 
when rejecting or modifying findings of fact, 
to review the entire record, and to state with 
particularity in the order, that the findings 
were not based upon competent substantial 
evidence, or that the proceedings did not 
comport with the essential requirements of 
law. 

12 Td. §120.595(5) (Supp. 1996). 

13 Td. §120.57(3) (1995) specified that, un- 
less precluded by law, informal disposition 
may be made of any proceeding by stipula- 
tion, agreed settlement, or consent order. 

4 See, e.g., id. §163.3184(10(c) requiring 
the state land planning agency to afford 
mediation or other alternative dispute reso- 
lution when the agency has issued a notice 
of intent to find a local comprehensive plan 
or plan amendment not in compliance. For 
a more extensive list of statutes authoriz- 
ing or requiring mediation, see Stengle and 
Hopping, Private Property Rights Protec- 
tion, FLORIDA EMINENT DoMAIN PRACTICE AND 
ProcebDure (fifth ed. 1996), The Florida Bar, 
§19.58. 

18 Td. §120.573. (Supp. 1996). 

16 Td. §120.569 (Supp. 1996). 

17 Id. §120.57 (Supp. 1996). 

18 Td. §120.573 (Supp. 1996). 

19 Td. Ch. 119 and §285.011, the Public 
Records Law and the Public Meetings Law, 
respectively. 

20 Td. §120.573 (Supp. 1996). 

21 Td. §120.574 (Supp. 1996). 

22 Also required by id. §120.574 (Supp. 
1996). 

?3 The administrative law judge is given 
authority to require a prehearing conference 
in the absence of a motion, as well. 

*4 Stat. §120.574(2)(a) (Supp. 1996). 

5 Id. §120.574(2)(b) (Supp. 1996). 

°6 Id. §120.574(2)(a) (Supp. 1996). 

27 Id. §120.574(2)(f) (Supp. 1996). 

Td. §120.57(1)(b)10. (1995); §120.57(1)G) 
(Supp. 1996). 

29 Td. §120.52(14) (1995). 

3° Td. §120.58(1)(e) (1995). 

31 Td. §120.57(1)(b)9. (1995); §120.57(1)G) 
(Supp. 1996). 

82 Td. Ch. 96-159, §§3 and 23. 

Id. §120.57(1)(i) (Supp. 1996). 

34 Td. §120.58(1)(e) (1995). 

85 Td. §286.011 (1995). 

36 House Bill 2723 (1996). 

37 Fa. Stat. Ch. 96-423, §1. This material 
will be included by the Division of Statu- 
tory Revision as footnoted material to 
§120.57 (Supp. 1996), because the amend- 
ment included in House Bill 2723 to §120.57 
failed to reflect the substantial rewording 
of the section by Ch. 96-159, §19. 


38 The notice requirement apparently is not 
required by the revisions to the law where 
the agency itself conducts the proceeding, 
as the amendments are silent on this point. 
The amendments contemplate an agency 
using videotaped preservation in proceed- 
ings under Fia. Stat. §120.57(2), for ex- 
ample, and the amendments require that 
the videotape be made a part of the record 
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in those proceedings. DOAH does not con- 
duct such proceedings, so the notice require- 
ment added in §120.57(7)—which applies to 
“a proceeding conducted by an administra- 
tive law judge assigned by the division”— 
would appear not to apply to the agency- 
conducted proceeding or to any other 
proceeding not conducted by a DOAH ad- 
ministrative law judge. 

39 Td. Ch. 96-431, §1. 

40 Fla. Legis., History of Legislation, 1996 
Regular Session, History of House Bills at 
418, HB 2723. 

41 Fia. Stat. Ch. 96-159, §44. 

42 See discussion, supra note 1, and accom- 
panying text. 

43 Life Centers of America, Inc. v. Sawgrass 
Care Center, Inc., and Agency for Health 
Care Administration, __ So. 2d ___, 21 Fla. 
L. Weekly D2487, D2488 (Fla. 1st D.C.A. 
Nov. 21, 1996). 

44 Td. In reaching that conclusion, the court 
contrasted the opinions in Lewis v. Judges 
of the First Dist. Court of Appeal, 322 So. 
2d 16 (Fla. 1975), and Gator Freightways, 
Inc. v. Mayo, 328 So. 2d 444 (Fla. 1976), with 
the subsequently issued City of Plant City 
v. Mayo, 337 So. 2d 966 (Fla. 1976). Life Care 
Centers, 21 Fla. L. Weekly D2488-89 and 
note 7. 
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Legislative Reform 
of Disputed Competitive 
Procurement Decisions 


fter almost eight years of dispute and confusion, the 1996 Florida Legislature acted to clarify the appropriate 

scope of administrative hearings involving contested competitive procurement decisions and the role of admin- 

istrative law judges in those proceedings.' The confusion and uncertainty in this area of administrative law 

arose from the 1988 decision of the Florida Supreme Court in Department of Transportation v. Groves- Watkins 
Constructors, 530 So. 2d 912 (Fla. 1988). 

The court’s decision in Groves- Watkins fundamentally altered the manner in which formal administrative hear- 
ings under F:S. §§120.57(1) and 120.53(5) had previously been conducted. The primary authority relied upon by the court 
in reaching its decision was a case that predated the adoption of FS. §120.53(5) that related exclusively to the contract 
bidding process, and that involved principles of judicial review of actions taken by governmental entities not subject to 
the disciplines imposed upon state agencies by F.S. Ch. 120. 

The Governor’s APA Commission heard testimony concerning procedural problems resulting from the Groves- 
Watkins decision, and recommended to the Governor that legislation be proposed to overrule Groves- Watkins to establish 
a standard appropriate for administrative hearings involving competitive procurement protests.” This article explores 
the case law and statutory history of competitive procurement decisions in Florida and the reasons for the enactment of 
what is now FS. §120.57(3) in response to Groves-Watkins. 


Competitive Procurement Protests Prior to Adoption of the APA 


There is no common law rule requiring public agencies to let contracts through a competitive procurement 
process. Volume Services Division v. Canteen Corp., 369 So. 2d 391, 395 (Fla. 2d DCA 1979). Thus, the only limitation 


by William E. Williams and Vikki R. Shirley 


THE FLORIDA BAR JOURNAL/MARCH 1997 45 


. 


upon the action of a public agency pro- 
curing goods or services through com- 
petitive submissions, absent specific 
constitutional or statutory constraints, 
is that the agency may not act in an 
arbitrary or capricious manner. William 
A. Berbusse, Jr., Inc. v. North Broward 
Hospital District, 117 So. 2d 550 (Fla. 
2d DCA 1960).A public agency has wide 
discretion in awarding publicly let con- 
tracts, and the exercise of that discre- 
tion will not be interfered with by the 
courts “unless exercised arbitrarily or 
capriciously, or unless based upon a 
misconception of law, or upon ignorance 
through lack of inquiry, or in violation 
of law, or as the result of improper in- 
fluence. Jd. at 551. 

Hotel China & Glassware Co. v. 
Alachua County, 130 So. 2d 78, 81 (Fla. 
1st DCA 1961), described the purposes 
of the competitive bidding statute, in- 
cluding protection of the public, the cre- 
ation of a system for the public to af- 
ford goods and services, and protection 
of the bidder. Wester v. Belote, 138 So. 
721, 724 (Fla. 1931), discussed the ori- 
gins of the competitive bidding require- 
ments in the “distrust of public offic- 
ers” and in the need to provide business 
and taxpayers “fair opportunity” to par- 
ticipate in the government contract pro- 
cess. 

Culpepper v. Moore, 40 So. 2d 366 
(Fla. 1949), held that an agency procur- 
ing goods or services under a competi- 
tive procurement statute must base its 
judgments “upon facts reasonably tend- 
ing to support its conclusions,” and that 
“so long as such a public agency acts in 
good faith, even though they may reach 
a conclusion on facts upon which rea- 
sonable men may differ, the courts will 
not generally interfere with their judg- 
ment, even though the decision reached 
may appear to some persons to be erro- 
neous.” Id. at 370. 

These early cases established the 
standard for judicial review of execu- 
tive branch procurement decisions 
made pursuant to statutory mandates. 
At the time of these decisions, a disap- 
pointed bidder’s only forum for review 
of an agency procurement decision was 
in circuit court. The judicial branch in 
these cases appropriately afforded a 
high degree of deference to decisions 
made by executive branch agencies in 
the exercise of delegated legislative 
authority. Each of these decisions, how- 
ever, predated the enactment of F.S. 
Ch. 120, the APA, which had far reach- 


In 1961, the Florida 
Legislature enacted 
the “APA,” which 
created an 
adjudicatory process 
for persons aggrieved 
by actions of state 
agencies 


ing ramifications on executive branch 
decisionmaking in Florida. 


The Florida APA 

In 1961, the Florida Legislature en- 
acted the “APA,” which created an ad- 
judicatory process for persons ag- 
grieved by actions of state agencies.‘ 
Because counties and municipalities 
were not included within the reach of 
the APA, disappointed bidders on 
county and municipal contracts were 
still required to seek relief in circuit 
court. Disappointed bidders on state 
agency contracts, however, could obtain 
a hearing under the 1961 APA, con- 
ducted either by the agency head, a 
member of the agency, or a hearing ex- 
aminer supplied by the agency.®° Upon 
the entry of a final order, a disappointed 
bidder could seek certiorari review in a 
district court of appeal, or when appro- 
priate, contest an adverse order by 
mandamus, prohibition, or injunction 
by petition to the circuit court.® 

In 1974, the APA was extensively 
amended. The amendments greatly ex- 
tended the scope of the act and created 
the Division of Administrative Hear- 
ings (DOAH).’? DOAH was created to 
provide independent, impartial hearing 
officers to preside over formal admin- 
istrative hearings involving agencies 
and parties whose “substantial inter- 
ests” are affected by agency action.® 

One of the purposes of the 1974 
amendments to theAPA was the expan- 
sion of public access to the activities of 
governmental agencies. Florida Home 
Builders Association v. Department of 
Labor, 417 So. 2d 351, 352 (Fla. 1982). 
Thus, “the general purpose of the Ad- 


46 THE FLORIDA BAR JOURNAL/MARCH 1997 


ministrative Procedure Act [was] to pro- 
vide a means by which state agencies 
charged with regulatory duties involv- 
ing the supervision of persons or activi- 
ties operating under their particular 
jurisdiction [might] efficiently, economi- 
cally and expeditiously adjudicate in 
accordance with procedural due process 
.. . legal rights, duties, privileges or 
immunities arising under the law... 
which the agency . . . [has the] duty to 
administer.” State Road Department v. 
Cone Brothers Contracting Company, 
207 So. 2d 489, 491 (Fla. lst DCA 1968). 

The 1974 APA affected the scope and 
manner of the exercise of agency dis- 
cretion in three important respects: 1) 
The APA established a method for re- 
solving issues of disputed fact; 2) it re- 
quired that an agency adopt in rule 
form its policy statements of general 
applicability, and further required 
agency proof of policies not expressed 
in rules and consideration of coun- 
tervailing evidence and arguments; and 
3) it required an agency to explain ina 
final order the exercise of its discretion 
and subjected that explanation to judi- 
cial review. McDonald v. Dept. of Bank- 
ing and Finance, 346 So. 2d 569, 577 
(Fla. lst DCA 1977). Florida courts 
were quick to acknowledge that “the 
administrative process, as embodied in 
Florida’s 1974 Act, recognizes that a 
hearing independently serves the pub- 
lic interest by providing a forum to ex- 
pose, inform and challenge agency 
policy and discretion.” Dept. of General 
Services v. Willis, 344 So. 2d 580, 591 
(Fla. lst DCA 1977). 

Under the 1974 APA, formal trial- 
type proceedings, including procure- 
ment disputes, were required to be con- 
ducted either by the agency head or, at 
the agency head’s election, a DOAH 
hearing officer.® If the agency head 
elected to request the assignment of a 
hearing officer, the agency was required 
to honor the hearing officer’s findings 
of fact unless those findings were “not 
based upon competent substantial evi- 
dence.”!° 

Once a formal administrative hear- 
ing had been requested, earlier “free- 
form” agency proceedings served only 
to afford a “point of entry” to contest 
preliminary agency action. Capelleti 
Bros. v. Dept. of General Services, 432 
So. 2d 1359, 1363 (Fla. lst DCA 1983). 
Preliminary agency action of the “free- 
form” type becomes final only if no hear- 
ing is requested. Dept. of Transporta- 
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tion v. J.W.C. Co., Inc., 396 So. 2d 778, 
786 (Fla. lst DCA 1981). A request for 
hearing commenced a de novo proceed- 
ing. The formal administrative hearing 
process was thus “intended to formu- 
late final agency action, not to review 
action taken earlier and preliminarily.” 
McDonald v. Dept. of Banking and Fi- 
nance, 346 So. 2d at 584. The APA’s 
hearing requirements are thus “de- 
signed to give affected parties an op- 
portunity to change the agency’s mind.” 
Couch Construction Co. v. Dept. of 
Transportation, 361 So. 2d 172, 176 
(Fla. lst DCA 1978). 

Once a formal administrative hear- 
ing was requested, no “presumption of 
correctness” attached to preliminary 
agency action. The ultimate burden of 
persuasion, however, remained with a 
petitioner to prove, by a preponderance 
of the evidence, entitlement to the re- 
lief requested. General Development 
Corp. v. Florida Land and Water Adju- 
dicatory Commission, 368 So. 2d 1323 
(Fla. lst DCA 1979); Balino v. Dept. of 
Health and Rehab. Services, 348 So. 2d 
349 (Fla. Ist DCA 1977). 

When competitive procurement pro- 
tests were forwarded to DOAH under 
the 1974 APA, the hearing officer’s role 
was to conduct a de novo administra- 
tive hearing designed to formulate 
agency action." Specifically, the hear- 
ing officer conducted a full evidentiary 
hearing culminating in the issuance of 
a recommended order to the agency ei- 
ther sustaining the agency’s prelimi- 
nary decision to award the contract or 
reject all bids, or granting the relief 
sought by the petitioner, including the 
potential for recommending the award 
of the contract to the petitioner.'? The 
burden of proof in such a proceeding 
was on the petitioner to show that the 
agency had acted arbitrarily or capri- 
ciously either in rejecting all bids or in 
rejecting the petitioner’s bid in particu- 
lar and accepting the bid of a competi- 

Between 1974 and 1977, the formal 
administrative hearing process involv- 
ing disputed procurement decisions 
appeared to run smoothly, with few bid 
disputes resulting in administrative 
hearings that caused any significant 
delay in the contract award process.'* 
However, beginning in 1978, suggested 
changes to the competitive procure- 
ment process began to surface in the 
Florida Legislature in response to com- 
plaints that protracted administrative 
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proceedings were causing significant 
delays. In response to these complaints, 
the Florida Legislature passed H.B. 
1580 during the 1979 legislative ses- 
sion. The bill established specific time 
parameters for filing protests and at- 
tempting to resolve them informally. If 
no resolution could be reached, the 
agency head was required to issue a 
written decision setting forth the rea- 
sons for the action taken and inform- 
ing the bidder of his or her right to re- 
quest a hearing. The bidder then had 
10 days to petition for a §120.57 hear- 
ing. Upon receipt of the petition, the 
agency head could either conduct a 
hearing under §120.57 or request the 
matter be assigned to a DOAH hearing 
officer. If the agency elected to send the 
matter to DOAH, the hearing officer 
was given final order authority and 
courts were restricted from enjoining or 
staying agency action that was the sub- 
ject of a proceeding under this section. 

Gov. Graham vetoed H.B. 1580 on 
June 29, 1979, amid concerns the bill 
would establish precedent for the “pro- 
liferation of divergent sets of proce- 
dures” that would ultimately weaken 
the APA by establishing a separate pro- 
cedure for resolving bid disputes. The 
Governor also expressed concern that 
H.B. 1580 would increase rather than 
reduce delays by allowing not only ac- 
tually bidders but also “prospective” 
bidders access to the hearing process. 
Finally, the Governor found the bill con- 
stitutionally suspect in light of its pro- 
visions depriving the district courts of 
appeal and the Florida Supreme Court 
of the authority to enjoin or stay agency 
action that was the subject of a formal 


administrative proceeding.'® 

Attempts at reform continued un- 
abated. In December 1979, the Senate 
Committee on Governmental Opera- 
tions released a report entitled “The 
Administrative Procedure Act and 
State Contract Bidding Disputes” in 
which three alternative solutions to 
address the problem of delays inherent 
in the administrative hearing process 
were identified: 1) amend Ch. 120 to 
provide hearing procedures different 
from the general hearing procedures of 
§120.57; 2) completely exempt contract 
bidding from Ch. 120; or 3) require 
agencies to adopt rules promoting the 
timely resolution of bidding disputes 
pursuant to the authority already ex- 
isting in §120.53.!” 

Of the three alternatives, the first 
two were discarded since an amend- 
ment to Ch. 120 to provide different 
hearing procedures was the same “pit- 
fall” that resulted in the veto of H.B. 
1580. Further, it was thought that a 
total exemption of state contract bid- 
ding disputes from Ch. 120 would like- 
wise meet the same fate given the 
Governor’s desire for uniformity.'* Con- 
sequently, the staff recommended the 
third alternative requiring state agen- 
cies involved in the competitive pro- 
curement process to adopt rules “to 
eliminate certain situations which have 
precipitated delays.”'® 

In 1981, the reform effort culminated 
with the passage of what became F‘S. 
§120.53(5).”° Significantly, this legisla- 
tion removed the agency head’s option 
to act as the hearing officer, instead for 
the first time mandating that the 
agency forward protests to DOAH for 
the assignment of a hearing officer. This 
section was subsequently amended in 
1985” to require the DOAH hearing 
officer to conduct the hearing within 15 
days, and again in 1987” to require 
entry of a recommended order within 
30 days of conclusion of the hearing or 
receipt of the transcript, whichever is 
later. Thus, from 1981 forward, formal 
administrative hearings involving pro- 
tests of competitive procurement deci- 
sions were put on a fast track. 

After the enactment of FS. 
§120.53(5), the method of conducting 
administrative hearings on competitive 
procurement protests was much the 
same as before its enactment, with the 
exception that the process proceeded at 
a much quicker pace. Otherwise, the 
burden of proof remained the same, the 
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proceeding continued to be de novo in 
nature, and hearing officers continued 
to take an active role in formulating fi- 
nal agency action by making recom- 
mendations to the agency that were 
supported by the evidence, whether 
sustaining the agency’s preliminary 
action, or setting aside an award by the 
agency and directing the agency to re- 
issue the procurement solicitation.”® 


The Groves-Watkins Decision 
Groves-Watkins Constructors sub- 
mitted the lowest bid on a Florida De- 
partment of Transportation (DOT) 
highway construction project. After 
DOT notified the bidders of its intent 
to reject all bids because each exceeded 
DOT’s pre-bid estimates, Groves- 
Watkins requested a formal adminis- 
trative hearing before DOAH. The hear- 
ing officer entered a recommended 
order agreeing with the petitioner’s con- 
tention that DOT’s decision to reject all 
bids was arbitrary and capricious, and 
recommended award of the contract to 
Groves-Watkins. DOT accepted the 
hearing officer’s findings of fact in part, 
rejected them in part, substituted find- 
ings of fact, and rejected the hearing 
officer’s conclusions of law. Ultimately, 
DOT dismissed the protest and ordered 
that the project be readvertised. 
Groves-Watkins appealed DOT’s final 
order, and the First District Court of 
Appeal reversed DOT’s decision, and 
remanded for entry of a final order 
awarding the contract to Groves- 
Watkins, finding that “there was com- 
petent substantial evidence to support 
the Hearing Officer’s findings of fact 
and that DOT erred in rejecting those 
findings of fact and substituting its own 
findings on the issues presented.” 
Groves-Watkins Constructors v. Dept. of 
Transportation, 511 So. 2d 323, 328 
(Fla. lst DCA 1987). In reversing DOT’s 
final order, the First District Court of 
Appeal’s decision recognized several 
well-settled administrative law prin- 
ciples: 1) That nonpolicy factual issues 
are the prerogative of the hearing of- 
ficer as the finder of fact; 2) that it is 
the function of the hearing officer to 
resolve evidentiary conflicts, judge the 
credibility of witnesses, and draw in- 
ferences from the evidence; and 3) that 
it is the hearing officer’s role to decide 
factual issues when the evidence sup- 
ports inconsistent findings. In such 
situations, the agency is not free to re- 
ject findings of fact unless there is no 


The 
misunderstanding of 
the function of 
a formal 
administrative 
hearing and the 
proper role of the 
hearing officer or 
administrative law 
judge inherent in 
Groves-Watkins has 
resulted in much 
confusion 


evidence from which the finding could 
be reasonably inferred. The First Dis- 
trict also found that an agency is “not 
authorized to weigh the evidence pre- 
sented, judge credibility of witnesses, 
or otherwise interpret the evidence to 
fit its desired conclusion.” Heifitz v. 
Dept. of Business Regulation, 475 So. 
2d 1277, 1281 (Fla. lst DCA 1985). 

DOT appealed the decision of the 
First District Court of Appeal to the 
Florida Supreme Court, asserting a 
conflict with the Florida Supreme 
Court’s decision in Liberty County v. 
Baxter’s Asphalt and Concrete, Inc., 421 
So. 2d 505 (Fla. 1982). The Supreme 
Court accepted jurisdiction, quashed 
the decision of the district court, and 
remanded for the entry of a final order 
denying the award of the contract to 
Groves-Watkins. Groves-Watkins, 530 
So. 2d at 915. In reaching its decision, 
the Florida Supreme Court noted “the 
strong judicial deference accorded an 
agency’s decision in competitive bidding 
situations ....” Id. at 913. The court 
noted that in Liberty County it had rec- 
ognized “the broad discretion legisla- 
tively accorded public agencies and... 
that an agency’s decision based upon 
an honest exercise of this discretion 
cannot be overturned absent a finding 
of illegality, fraud, oppression or mis- 
conduct.” Liberty County, 421 So. 2d at 
507. Most importantly, the Florida Su- 
preme Court held that: 


[A]ithough the APA provides the procedural 
mechanism for challenging an agency’s de- 
cision to award or reject all bids, the scope 
of the inquiry is limited to whether the pur- 
pose of competitive bidding has been sub- 
verted. In short, the Hearing Officer’s sole 
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responsibility is to ascertain whether the 
agency acted fraudulently, arbitrarily, ille- 
gally, or dishonestly. 530 So. 2d at 914. (Em- 
phasis added.) 


Significantly, the Liberty County de- 
cision which formed the basis for the 
Supreme Court’s decision in Groves- 
Watkins involved a circuit court chal- 
lenge of a decision by a board of county 
commissioners to award a contested 
contract. The board of county commis- 
sioners was not an “agency” within the 
meaning of F.S. Ch. 120 and thus was 
not subject to the requirements of FS. 
§§120.53(5) and 120.57(1). Further, 
that challenge of necessity occurred in 
circuit court, and the Supreme Court’s 
Liberty County decision simply ex- 
tended the traditional deference ac- 
corded by the judicial branch to actions 
of the executive branch in such situa- 
tions. The Supreme Court’s decision in 
Groves-Watkins did not recognize the 
essential difference between non-APA 
decisionmaking such as that involved 
in Liberty County, and the decision- 
making requirements imposed on state 
agencies by F.S. §§120.53(5) and 
120.57(1). 

Thus, while the Liberty County deci- 
sion involved a final award of a dis- 
puted contract by a board of county com- 
missioners, the proposed rejection of all 
bids by DOT in Groves- Watkins was, in 
APA terms, simply preliminary agency 
action subject to challenge in a formal 
administrative hearing. Groves- 
Watkins misconstrued the role of the 
hearing officer to be that of a review- 
ing authority rather than a central fig- 
ure in the formulation of final agency 
action. Further, the Supreme Court ar- 
guably limited the scope of inquiry to 
the conduct of the agency rather than 
the full range of issues previously ad- 
dressed in these proceedings, such as 
the conduct of bidders and the content 
of responses to procurement solicita- 
tions. 

The misunderstanding of the func- 
tion of a formal administrative hearing 
and the proper role of the hearing of- 
ficer or administrative law judge inher- 
ent in the Groves-Watkins decision has 
resulted in much confusion. Thus, in 
Moore v. Department of Health and Re- 
habilitative Services, 596 So. 2d 759, 
761 (Fla. lst DCA 1992), it was held 
that although de novo consideration “is 
ordinarily appropriate in a §120.57(1) 
hearing, as the proceeding is used to 
formulate, rather than to review agency 
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action .. . in Groves-Watkins the su- 
preme court established a different pro- 
cedure for a competitive bidding dis- 
pute.” Further, in Intercontinental 
Properties, Inc. v. Department of Health 
and Rehabilitative Services, 606 So. 2d 
380, 386 (Fla. 3d DCA 1992), it was held 
that: 


Although the hearing before the Hearing 
Officer was a de novo proceeding, that sim- 
ply means that there was an evidentiary 
hearing during which each party had a full 
and fair opportunity to develop an eviden- 
tiary record for administrative purposes. It 
does not mean, as the Hearing Officer ap- 
parently thought, that the Hearing Officer 
sits as a substitute for the Department and 
makes a determination whether to award 
the bid de novo. Instead, the Hearing Of- 
ficer sits in a review capacity, and must de- 
termine whether the bid review criteria set 
forth in Baxters Asphalt had been satisfied. 


The effect of the Groves-Watkins de- 
cision has thus been to recharacterize 
the long-accepted nature of formal ad- 
ministrative hearings in competitive 
procurement protests, and to funda- 
mentally alter the role of the hearing 
officer in that process. This judicial al- 
teration of a legislatively created pro- 
cess finds no support in Ch. 120, the 
legislative history of the APA, nor in 
earlier judicial decisions construing the 
nature of the administrative adjudica- 
tive process. 


1996 Legislative Amendments 
Prior to the convening of the 1996 
Florida Legislature, the Governor ap- 
pointed an APA Review Commission to 
consider and recommend suggested 
changes to the APA. Among its findings 
was that “a more level playing field for 
the regulated public is needed in some 
administrative proceedings.”** The 
commission also found that “the eviden- 
tiary standard and time frames used in 
bid protest proceedings should be modi- 
fied. The current evidentiary standard 
is too stringent, and current statutory 
requirements do not allow enough time 
to prepare for hearing.” In its report, 
the commission observed that in most 
contested administrative proceedings, 
proposed agency action enjoys no pre- 
sumption of correctness, since these 
hearings are intended to develop a 
record which results in the issuance of 
a recommended order to the agency. The 
commission noted that the effect of the 
decision in Groves- Watkins limiting the 
scope of inquiry in a formal adminis- 
trative hearing constitutes “a departure 


from the general rule that an adminis- 
trative hearing is a de novo review of 
agency action with no presumption that 
the agency’s decision is correct.” 

The commission described several 
practical problems resulting from the 
new standard imposed by Groves- 
Watkins. First, it recognized that a pe- 
titioner challenging a bid award must 
allege that the agency acted illegally, 
fraudulently, arbitrarily, or dishonestly, 
thus engendering immediate ill will 
with the agency whose action is con- 
tested, and virtually dooming any pros- 
pects for settlement. Further, even 


should a hearing officer determine that 
an agency acted illegally, fraudulently, 
arbitrarily, or dishonestly, the agency 
might be reluctant to accept such a find- 
ing about the agency’s own conduct. As 
a result of its findings, the commission 
forwarded a recommendation to the 
Governor “that the Groves-Watkins de- 
cision should be overruled, and a stan- 
dard appropriate to bid protest admin- 
istrative hearings should be estab- 
lished.”?’ 

During the 1996 legislative session, 
several meetings occurred between rep- 
resentatives of state agencies actively 
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involved in competitive procurements, 
legislative staff members, representa- 
tives of the Governor’s office, and ad- 
ministrative law practitioners to draft 
proposed amendments to Ch. 120 to 
address the concerns contained in the 
report of the Governor’s commission. 
The results of these drafting sessions 
were included in the amendments to 
the APA passed by the legislature and 
signed into law by the Governor. Spe- 
cifically, F.S. §120.57(1)(i) relating to 
hearings involving disputed issues of 
material fact was amended to provide 
that “all proceedings conducted pursu- 
ant to this subsection shall bede novo.” 
Further, that same subsection of the 
statute now specifically authorizes an 
administrative law judge (formally a 
DOAH hearing officer) conducting a 
competitive procurement protest hear- 
ing as well as other contested matters 
to “recommend disposition” of all mat- 
ters in dispute in the recommended or- 
der. 

Most importantly, however, F-.S. 
§120.57(3)(f) was added to specifically 
address the conduct of administrative 
hearings involving competitive procure- 
ments. This subsection creates separate 
types of proceedings for situations in 
which an agency proposes to award a 
contract and those instances in which 
the agency’s announced intention is to 
reject all bids or proposals. With respect 
to notices of intended award, the ad- 
ministrative law judge is required to 
conduct a de novo proceeding. In that 
proceeding, the judge is required to de- 
termine “whether the agency’s proposed 
action is contrary to the agency’s gov- 
erning statutes, the agency’s rules or 
policies, or the bid or proposal specifi- 
cations.” The “standard of proof” to be 
applied by the administrative law judge 
in such cases is “whether the proposed 
agency action was clearly erroneous, 
contrary to competition, arbitrary or 
capricious.” Jd. In situations where the 
agency’s announced intention is to re- 
ject all bids or proposals, the adminis- 
trative law judge sits in a “review ca- 
pacity,” and the standard of review to 
be applied in such an instance is 
“whether the agency’s intended action 
is illegal, arbitrary, dishonest or fraudu- 
lent.” 

Finally, F.S. §120.57(3)(e) now re- 
quires that a hearing be commenced 
within 30 days from receipt by DOAH 
of the petition and that a recommended 
order be entered no later than 30 days 


from filing of the transcript. Parties are 
allowed 10 days to file exceptions to the 
recommended order and the agency 
must enter a final order within 30 days 
of the entry of a recommended order. 


Conclusion 

The different standards applied to an 
announced intention to award and a 
decision to reject all bids or proposals 
were the result of a compromise 
reached between the various interests 
represented in the drafting process. 
While this compromise might not be 
totally satisfactory to any of the inter- 
ests involved, it does function to restore 
the hearing process to a model more 
consistent with that intended by the 
legislature and utilized in virtually all 
other contested matters before DOAH. 
Most importantly, at least with respect 
to notices of intended contract awards, 
this legislation should serve to clarify 
the scope of the administrative hear- 
ing and the legislature’s intent that the 
administrative law judge perform the 
traditional function of facilitating the 
preparation of an adequate administra- 
tive record; resolving evidentiary con- 
flicts; making factual determinations 
and recommending the appropriate dis- 
position of all issues involved in the 
proceeding. O 
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The Practitioner’s “Road 


Maps” to the Revised APA 


he legislature substantially revised Florida’s Administrative Procedure Act (APA) during the 1996 regular ses- 
sion. In addition to the many substantive changes in the 1996 law, the legislature enacted a comprehensive 
reorganization of the APA. Many felt that this reorganization was long overdue as the APA had been amended 
frequently since its enactment in 1974 and had become disorganized. 

The organizational rewrite of the APA was prompted by Gov. Chiles’ desire to make the APA more readable, more 
understandable, and more logically organized, not so much for administrative law practitioners, but so that the ordinary 
citizen, legislators, and those with only the occasional need to understand the APA might be able to do so. The Governor’s 
APA Review Commission endorsed the simplified APA, as did the Administrative Law Section of The Florida Bar. In fact, 
many members of the section’s executive council were involved in the early drafting and review process of the rewrite. 

To those familiar with the organization of the “old” APA, the “revised” APA may initially resemble the cards in a 
game of “52 pick-up.” A more cynical commentator described this first impression as follows: 


If someone does me a favor and cleans up my office and clears my desk, it may look to all the world like I am more organized. However, 
if I do not know where everything is placed, that cosmetic cleanup will be a hinderance, not a help. I will need to search high and low 
for things that used to be right at my fingertips. Even if it is well-intended, the Governor’s technical revision of the APA is precisely that 
type of cleanup. It has put familiar things in unfamiliar places. The people who work with the APA already know where everything is. 
If the Act’s requirements are extensively rewritten and reorganized, the people who work with it will have difficulty finding even the 
most familiar things. This will create confusion, inefficiency, despite the neatness of the draft. 


To which one of your authors responded: 
You may well have a disorganized desk, Steve. Mine is almost certainly in greater disarray than yours; but then very few others are 
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affected by the height of the piles of paper 
on my desk. What is clear from your many 
writings is that you understand the need to 
write in a clear, orderly manner. This is be- 
cause the purpose of your articles, Steve, 
like the purpose of the Florida Statutes (and 
unlike your or my housekeeping habits), is 
to inform others.’ 


The revised APA, in time, will become 
as familiar to APA practitioners as was 


the oldAPA. Moreover, those who do not 
practice extensively in this field should 


find the revised APA much easier to 
read and understand than its predeces- 
sor. 

In an attempt to ease the APA prac- 
titioners’ transition into the revised 
APA, the authors offer the following two 
cross-reference tables—one which 
traces each provision from the old APA 
to its new location in the revised APA, 
and one which identifies the pre-1996 
location (if any) of each provision in the 
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revised APA. 

The first table is to be used as a 
“crutch” for locating a provision in the 
revised APA where its location in the 
old APA is known. The second table is 
to be used as a research tool by provid- 
ing an easily accessible cross-reference 
to the pre-1996 location of each provi- 
sion in the revised APA. In layman’s 
terms, the first table will tell the reader 
where a provision went, and the sec- 
ond table will tell the reader where a 
provision came from. 0 
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TABLE I 


OLD MOVED TO AMENDED 
120.50 same No 
120.51 same No 
120.52(1)(a) same No 
120.52(1)(b) same Yes 
120.52(1)(c) Paragraph 1 same No 
120.52(1)(c) Paragraph 2 120.80(10)(b) Technical 
120.52(2) Same Technical 
120.52(3) Same No 
120.52(4) Same No 
120.52(5) 120.54(5)(b)2. (end) Technical 
120.52(6) 120.52(5) No 
120.52(7) 120.52(6) No 
120.52(8) Same Yes 
120.52(9) Same No 
120.52(10) Same No 
120.52(11) Repealed 
120.52(11) last sentence 120.80(14)(a) Technical 
120.52(12)(a)-(d) Same No 
120.52(12) last Paragraph 120.81(3)(a) Technical 
120.52(13) Same No 
120.52(14) Repealed 
120.52(15) 120.52(14) Technical 
120.52(16)(a)-(c)3. 120.52(15) No 
120.52(16)(c)4. 120.80(2)(a) Technical 
120.52(16)(c)5. 120.81(1)(a) Technical 
120.52(16)(d) 120.81(5) Technical 
120.52(16)(e) 120.81(1)(b) Technical 
120.52(16)(f) 120.80(6) Technical 
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120.52(16)(g) 120.80(11) Technical 
120.53(1)(a) 120.54(5)(b)5. Yes 
120.53(1)(b) 120.54(5)(b)3.,4.,6. Yes 
120.53(1)(c) 120.54(5)(b)2. Yes 
120.53(1)(d) Ist phrase 120.54(5)(b)1. Yes 
120.53(1)(d) sentences 1-4 120.525(2) Technical 
120.53(1)(d) sentence 5 120.81(1)(i) Technical 
120.53(1)(d)sentences 6-7 120.525(1) Yes 
120.53(2)(a) 120.53(1)(a) Yes 
120.53(2)(b) Ist sentence 120.54(1)(j) Yes 
120.53(2)(b) 120.53(1)(b) Yes 
120.53(2)(c) -(h) 120.53(1)(c) - (h) Yes 
120.53(3) 120.54(3)(a)2. Yes 
120.53(4)(a)-(d) 120.53(2)(a)-(d) Yes 
120.53(5)(a)-(e) 120.57(3)(a)-(e) Yes 
120.53(5)(f) 120.54(5)(b)3. Yes 
120.53(6) 120.54(5)(b)2. Yes 
120.532 120.53(3) Technical 
120.533(1)(a)-(e) 120.533(1)-(5) Yes 
120.533(1)(f)-(2) Repealed 
120.535(1) 120.54(1)(a) Yes 
120.535(2)(a) 120.56(4)(a) Yes 
120.535(2)(b) 120.56(1)(c)1st Sentence Yes 
120.535(2)(b) sentences 4-5 120.56(4)(b) Yes 
120.535(3) Ist sentence 120.56(1)(d) Yes 
120.535(3) remainder 120.56(4)(c) Technical 
120.535(4) 120.56(4)(d) Technical 
120.535(5) 120.56(4)(e) Yes 
120.535(6) 120.595(4) Yes - substantial 
120.535(7) 120.56(1)(e) Technical 
120.535(8) 120.56(4)(f) Technical 
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120.535(9) 


120.81(3)(a) 


Yes 


120.535(10) 


120.80(13)(a) 


Technical 


120.54(1) 


120.54(3)(a)1. 


Yes 


120.54(1)(a) Ist sentence 


120.54(3)(a)3. 


Yes 


120.54(1)(a) remainder 


120.81(1)(c) 


Technical 


120.54(1)(b) Ist sentence, last phrase 


120.54(3)(a)2. 


Technical 


120.54(1)(b) mid-way 


120.81(1)(c) 


Technical 


120.54(1)(c) 


120.54(2)(e) 


Yes - substantial 


120.54(1)(d) 


120.54(2)(c) 


Yes - substantial 


120.54(1 


Repealed 


120.54(2)(a) 


120.54(3)(b)2.a. 


Yes - substantial 


120.54(2)(b)-(d) 


120.541 


Yes - substantial 


120.54(3)(a) 


120.54(3)(c) 


Yes 


120.54(3)(a) sentence 2 


120.81(3)(b) 


Technical 


120.54(3)(b) 


120.54(3)(b)2.b. 


Yes 


120.54(4)(a) 


120.56(2)(a) and120.56 (1)(b) 


Yes 


120.54(4)(c) sentences 1&2 


120.56(1)(c) 


Yes 


120.54(4)(c) sentence 3 


120.56(1)(d) 


Technical 


120.54(4)(c) remainder 


120.56(2)(b) 


Yes 


120.54(4)(d) 


120.56(1)(e) 


Technical 


120.54(5) 


120.54(7)(a) 


Technical 


120.54(6) 


120.54(1 )(h) 


Technical 


120.54(7) 


120.54(3)(a)1. 


Yes 


120.54(8) sentence 1, Ist phrase 


120.54(1)(g) 


No 


120.54(8) Ist sentence, remainder 


120.54(3)(a)1./120.54(1)(i) 


Yes 


120.54(8) remainder 


120.54(1)(i) 


Technical 


120.54(9) 


120.54(4) 


Technical 


120.5410) 


120.54(5) 


Yes-substantial 


120.54(11)(a) sentence 1 


120.54(3)(a)4. 


Technical 


120.54(11)(a) sentences 2, 3, 4, & 6 


120.54(3)(d)1. 


Yes - substantial 


120.54(11)(a) sentence 5 


120.81(1)(d)/120.81(2)(a) 


Technical 
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120.54(11)(b) sentence 1 120.54(3)(e)1. Technical 
120.54(11)(b) sentences 2-5 120.54(3)(e)2. Yes 
120.54(11)(b) sentence 6 120.54(3)(e)3. Yes 
120.54(11)(b) sentence 7 120.54(3)(e)4. Yes 
120.54(11)(b) sentence 8 120.54(3)(e)5. Yes 
120.54(12)(a) 120.54(1)(b) No 
120.54(12)(b) 120.54(1)(d) Yes - substantial 
120.54(13)(a) 120.54(3)(e)6. No 
120.54(13)(b) sentence 1, Ist phrase 120.54(3)(d)2. Technical 
120.54(13)(b) sentence 2 120.54(3)(d)3. No 
120.54(13)(b) sentence 3 120.54(13)(d)4. Yes 
120.54(13)(b) sentence 4 120.54(3)(d)5. No 
120.54(14) see 120.545(a) Yes - substantial 
120.54(15) sentence 1 120.54(1)(e) No 
120.54(15) sentence 2 120.54(1)(f) Yes 
120.54(16) 120.80(10)(a)1. Technical 
120.54(17) 120.54(3)(c)2. Technical 
120.54(18) 120.81(6) No 
120.543 120.54(6) Technical 
120.545 same Yes 
120.55 same Yes 
120.56(1) 120.56(1)(a) Technical 
120.56(2) sentence 1 120.56(1)(b) Yes 
120.56(2) remainder 120.56(1)(c) Yes 
120.56(3) sentence | 120.56(1)(d) Yes 
120.56(3) remainder 120.56(3)(b) Yes 
120.56(4) 120.56(5) Technical 
120.56(5) 120.56(1)(e) Technical 
120.565 same Yes - substantial 
120.57 Preface 120.569(1) Yes 
120.57(1)(a)1. 120.80(4)(b) Yes 
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120.57(1)(a)2. 120.80(10)(a)2. Technical 
120.57(1)(a)3. 120.80(8)(a)1. Technical 
120.57(1)(a)4. 120.80(7) Technical 
120.57(1)(a)S5. 120.80(1) Technical 
120.57(1)(a)6. 120.81(1)(e) Technical 
120.57(1)(a)7. 120.80(12) Yes 
120.57(1)(a)8. 120.80(2)(b) Technical 
120.57(1)(a)9. 120.80(8)(b) Technical 
120.57(1)(b)1. 120.569(2)(a) Technical 
120.57(1)(b)2. 120.569(2)(b) Yes 
120.57(1)(b)2. sentence 2 120.81(3)(c) Technical 
120.57(1)(b)2. sentence 3 120.81(1)(g) Technical 
120.57(1)(b)2.c & d Repealed 
120.57(1)(b)3. less sentence 3 120.569(2)(a) Technical 
120.57(1)(b)3. sentence 3 120.80(5) Technical 
120.57(1)(b)4. 120.57(1)(b) Technical 
120.57(1)(b)5. 120.569(2)(c) Yes 
120.57(1)(b)6. 120.57(1)(f) Yes 
120.57(1)(b)7. sentence 1 120.57(1)(g) No 
120.57(1)(b)7. remainder Repealed 
120.57(1)(b)8. 120.57(1)(h) Yes 
120.57(1)(b)9. 120.57(1)(i) Yes 
120.57(1)(b)10. 120.57(1)(j) Yes 
120.57(1)(b)10. last sentence 120.595(5) Yes - substantial 
120.57(1)(b)11. 120.57(1)(a) Technical 
120.57(1)(b)12. Repealed 
120.57(1)(b)13. 120.80(3)(b) Technical 
120.57(1)(b)14. Repealed 
120.57(1)(b)15. 120.57(1)(e) Yes - substantial 
120.57(2)(a) same Technical 
120.57(2)(b) same Yes 
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120.57(3) 


120.57(4) 


No 


120.57(4) 


120.57(5) 


No 


120.57(5)(a) 


120.81(1)(f) 


Technical 


120.57(5)(b) 


120.80(13)(b) 


Technical 


120.57(6) 


Repealed 


120.575 


120.80(14)(b) 


Technical 


120.58(1)(a)1. sentences | & 2 


120.569(2)(e) 


No 


120.58(1 )(a)l. remaining 


120.57(1)(c) 


Technical 


120.58(1)(a)2. 


120.57(1)(d) 


Technical 


120.58(1)(a)3. 


120.81(4) 


Technical 


120.58(1 )(b) 


120.569(2)(d) 


Technical 


120.58(1)(c) 


120.569(2)(i)3. 


Technical 


120.58(1)(d) 


120.569(2)(f) 


Yes 


120.58(1)(f) 


120.569(2)(h) 


No 


120.58(2) 


120.569(2)(i)1. 


Yes 


120.58(3) 


120.569(2)(1)2. 


Technical 


120.59(1)(a) 


120.569(2)(j) 


Technical 


120.59(1)(b) 


120.53(1)(b) 


Technical 


120.59(1)(c) 


120.53(1)(c)4. 


120.59(2) sentence | 


120.569(2)(k) 


No 


120.59(2) sentence 2 


N/A 


Repealed 


120.59(3) 


120.569(2)(1) 


No 


120.59(4) 


120.569(1) 


Yes 


120.59(5) 


120.57(1)(k) 


Technical 


120.59(6) 


120.595(1) 


Yes 


120.60(1) 


Repealed 


120.60(2) sentences 1-7 


120.60(1) 


Yes 


120.60(2) sentence 8 


120.80(13)(c) 


Technical 


120.60(2) sentences 9-10 


120.60(3) 


Yes 


120.60(3) 


same 


Yes 


120.60(4) 


120.80(9) 


Technical 
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120.60(5) 120.80(3)(a) Technical 
120.60(6) 120.60(4) Yes 
120.60(7) 120.60(S) Technical 
120.60(7) last sentence 120.80(8)(a)2. Technical 
120.60(8) 120.60(6) Technical 
120.60(9) Repealed 
120.60(10) 120.80(12)(b) Technical 
120.61 120.569(2)(g) No 
120.62 same Yes 
120.63 same Technical 
120.633 120.80(4)(a) Technical 
120.65 same Yes 
120.655 same Technical 
120.66 same Technical 
120.68(1) Ist sentence same No 
120.68(1) sentence 2 120.81(1)(h) Technical 
120.68(1) sentence 3 same Technical 
120.68(2) 120.68(2)(a) Yes 
120.68(3) same Yes 
120.68(4) same Technical 
120.68(5) same Yes 
120.68(6) 120.68(7)(a) Yes 
120.68(7) Repealed 
120.68(8) 120.68(7)(c) Yes 
120.68(9) 120.68(7)(d) Yes 
120.68(10) 120.68(7)(b) Yes 
120.68(11) see 120.68(6) Repealed 
120.68(12) 120.68(7)(e) Technical 
120.68(13) 120.68(6) Technical 
120.68(14) 120.68(8) 

120.68(15) 120.68(9) Technical 
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120.69 same Technical in (4)(a) 
120.695 same No 

120.7 120.65(10) Technical 

120.71 120.665 Technical 

120.72 same Yes - substantial 
120.72(3) 120.80(12)(f) 

120.721 Repealed 

120.722 Repealed 

120.73 same 


child brings new promise of joy 
to and achievement into the world. 
But, six thousand times each year an 
American child is diagnosed with cancer 
— and that promise is threatened. 

Since 1962, St. Jude Hospital’s re- 
search has resulted in better treatments 
for cancers affecting children, and the 
knowledge that we gain is shared with 
doctors everywhere. 

There is no financial test for admis- 
sion to St. Jude and we have treated chil- 
dren not only from across America, but 


also from many nations of the world. 


St. Jude Hospital is, itself, the fulfill- 
ment of a promise made by entertainer 
Danny Thomas to found a “haven of 
hope” for suffering children. The promise 
that Danny kept has helped fulfill the 
promise of thousands of young lives. 

You can find out more about St. Jude, 
and how you can help. Call 800-877- 
5833 or write: 

St. Jude Children’s Research Hospital 
P.O. Box 3704 
Memphis, TN 38103 


STJUDE CHILDREN'S 
« RESEARCH HOSPITAL 


Danny Thomas. Founder 
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TABLE 2 


REVISED APA (1996) MOVED FROM AMENDED 
120.50 same no 
120.51 same no 
120.52(1)(a) same no 
120.52(1)(b) same yes 
120.52(1)(c) same no 
120.52(2) same technical 
120.52(3) same no 
120.52(4) same no 
120.52(5) same no 
120.52(6) same no 
120.52(7) new 

120.52(8)(a)-(e) same technical 
120.52(8)(f)-(g) new 

120.52(8) last paragraph new 

120.52(9) same no 
120.52(10) same no 
120.52(11) new 

120.52(12) same no 
120.52(13) same no 
120.52(14) 120.52(15) technical 
120.52(15) 120.52(16) technical 
120.52(16) new 

120.5217) new 

120.52(18) new 

120.52(19) new 

120.525(1) 120.53(1)(d) sentence 1-4 technical 
120.525(2) 120.53(1)(d) sentence 6-7 yes 
120.525(3) new 
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120.53(1)(a)1. 


120.53(2)(a)1.-2. 


yes 


120.53(1)(a)2.a.-b. 


120.53(2)(a)3. 


technical 


120.53(1)(a)2.c.(1)-(IV) 


120.53(2)(a)3.a.-d. 


technical 


120.53(1)(a)3.-4. 


120.53(2)(a)4.-5. 


technical 


120.53(1)(b) 


120.53(2)(b) 


120.59(1)(b) 


technical 


120.53(1)(c)-(h) 


120.53(2)(c)-(h) 


yes 


120.53(2)(a)-(d) 


120.53(4)(a)-(d) 


technical 


120.53(3) 


120.532 


technical 


120.53(4) 


new 


120.533(1)-(5) 


120.533(1)(a)-(e) 


technical 


120.536(1)-(4) 


new 


120.54(1)(a) 


120.535(1)(a)-(b) 


technical 


120.54(1)(b) 


120.54(12)(a) 


no 


120.54(1)(c) 


new 


120.54(1)(d) 


120.54(12)(b) 


120.54(1)(e)-(f) 


120.54(15) 


no 


120.54(1)(g) 


120.54(8) 


technical 


120.54(1)(h) 


120.54(6) 


no 


120.54(1)(i) 


120.54(8) 


technical 


120.54(1)(j) 


120.53(2)(b) 


technical 


120.54(2)(a) 


120.54(1)(c) 


yes 


120.54(2)(b) 


new 


120.54(2)(c) 


120.54(1)(d) 


120.54(2)(d) 


new 


120.54(3)(a)1. 


120.54(1)(a) 


120.54(7) 


yes 


120.54(3)(a)2. 


120.54(1)(b) 


technical 


120.54(3)(a)3. 


120.54(1)(a) 


no 


120.54(3)(a)4. 


120.54(11)(a) 


technical 


120.54(3)(b)1. 


new 
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120.54(3)(b)2.a.(1)-(IV) 120.54(2)(a)1.-5. technical 
120.54(3)(b)2.b.(1) 120.54(3)(b) yes 
120.54(3)(b)2.b.(I1) 120.54(3)(b)2. technical 
120.54(3)(b)2.b.(IID 120.54(3)(b)3. technical 
120.54(3)(c)I. 120.54(3)(a) no 
120.54(3)(c)2. 120.54(17) no 
120.54(3)(d)1. 120.54(11)(a) 

120.54(13)(b) yes 

120.54(3)(d)2. 120.54(13)(b) yes 
120.54(3)(d)3.-5. 120.54(13)(b) no 
120.54(3)(e)1.-5. 120.54(11)(b) yes 
120.54(3)(e)6. 120.54(13)(a) no 
120.54(4)(a) 120.54(9)(a) technical 
120.54(4)(a)1.-3. 120.54(9)(a)1.-3. no 
120.54(4)(b)-(d) 120.54(9)(b)-(d) no 
120.54(5)(a)1.-2. 120.54(10) yes 
120.54(5)(a)3. new 

120.54(5)(b)1. 120.53(1)(d) yes 
120.54(5)(b)2. 120.53(b) 

120.52(5) technical 

120.54(5)(b)3. 120.53(5)(f) technical 
120.54(5)(b)4. 120.565 technical 
120.54(5)(b)5. 120.53(1)(a)-(c) yes 
120.54(5)(b)6. new 

120.54(6) 120.543 no 
120.54(6)(a)-(e) 120.543(1)-(5) technical 
120.54(7)(a) 120.54(5) no 
120.54(7)(b)-(c) new 

120.54(8) new 

120.541 new 

120.542 new 
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120.545(1) 


Same 


technical 


120.545(1)(a)-(e) 


same 


no 


120.545(1)(f)-(1) 


120.545(1)(g)-(m) 


no 


120.545(2) 


120.545(1)(m) last paragraph 


no 


120.545(3)-(9) 


120.545(2)-(8) 


no 


120.545(10) 


new 


120.55(1)(a) 


same 


technical 


120.55(1)(b) 


same 


yes 


120.55(1)(c)-(f) 


same 


no 


120.55(2)-(5) 


same 


technical 


120.56(1)(a) 


120.54(4)(a) 


120.56(1) 


no 


120.56(1)(b) 


120.535(2)(a)1. 


120.54(4)(b) 


120.56(2) 


no 


120.56(1)(c) first sentence 


120.535(2)(b) 


120.54(4)(c) 


120.56(2) 


no 


120.56(1)(c) remainder 


new 


120.56(1)(d) 


120.535(3) 


120.54(4)(c) 


120.56(3) 


120.56(1)(e) 


120.535(7) 


120.54(4)(d) 


120.56(5) 


120.56(2)(a) 


120.54(4)(b) 


120.56(2)(b) 


120.54(4)(c) 


120.56(2)(c) 


new 


120.56(3)(a) 


120.56(1) 


no 


120.56(3)(b) 


120.56(3) 


no 


120.56(4)(a) 


120.535(2)(a)1.-3. 


technical 
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120.56(4)(b) 120.535(2)(b) no 
120.56(4)(c)-(d) 120.535(3)-(4) no 
120.56(4)(e) 120.535(5) technical 
120.56(4)(f) 120.535(8) technical 
120.56(5) 120.56(4) technical 
120.565 same yes 
120.569(1) sentence 1-3 120.57 first phrase technical 
120.569(1) remainder 120.59(4) no 
120.569(2)(a) 120.57(1)(b)3. 

120.57(1)(b)1. no 

120.569(2)(b) 120.57(1)(b)2. no 
120.569(2)(b)1.-2. 120.57(1)(b)2.a.-b. no 
120.569(2)(c) 120.57(1)(b)5. technical 
120.569(2)(d) 120.57(1)(b) technical 
120.569(2)(e) 120.58(1)(a)1. sentences 1-2 no 
120.569(2)(f) 120.58(1)(d) no 
120.569(2)(g) 120.61 no 
120.569(2)(h) 120.58(1)(f) no 
120.569(2)(i)1.-2. 120.58(2)-(3) technical 
120.569(2)(i)3. 120.58(1)(c) no 
120.569(2)(j) 129.59(1)(a) no 
120.569(2)(k)-(1) 120.59(2)-(3) no 
120.57(1)(a) 120.57(1 (a) 

120.57(1)(b)11. technical 

120.57(1)(b) 120.57(1)(b)4. no 
120.57(1)(c) 120.58(1)(a)1. third sentence no 
120.57(1)(d) 120.58(1)(a)2. no 
120.57(1)(e) 120.57(1)(b)15. yes 
120.57(1)(f) 120.57(1)(b)6. technical 
120.57(1)(g) 120.57(1)(b)7. no 
120.57(1)(h) 120.57(1)(b)8. yes 
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120.57(1\(i) 


120.57(1)(b)9. 


120.57(1)(j) 


120.57(1)(b) 10. 


120.57(1)(k) 


120.59(5) 


120.57(1)(1) 


new 


120.57(2) 


same 


technical 


120.57(3)(a) 


120.53(5)(a) 


no 


120.57(3)(b)-(d) 


120.53(5)(b)-(d) 


technical 


120.57(3)(e) 


120.53(5)(e) 


yes 


120.57(3)(f) 


new 


120.57(4)-(5) 


120.57(3)-(4) 


120.573 


new 


120.574 


new 


120.595(1)(a) 


new 


120.595(1)(b) 


120.59(6)(a)-(b) 


technical 


120.595(1)(c) 


120.59(6)(c) 


technical 


120.595(1)(d) 


120.59(6)(d) 


no 


120.595(1)(e) 


120.59(6)(e) 


no 


120.595(2) 


new 


120.595(3) 


new 


120.595(4)(a) 


new 


120.595(4)(b) 


120.535(6) 


no 


120.595(5) 


120.57(1)(b)10. 


yes 


120.60(1)-(2) 


120.60(2) 


technical 


120.60(3) 


120.60(3) 


no 


120.60(4)-(6) 


120.60(6)-(8) 


no 


120.60(7) 


new 


120.62(1) 


same 


technical 


120.62(2) 


same 


no 


120.63(1)(a)-(c) 


same 


no 


120.63(2)(a)-(b) 


same 


no 


120.65(1)-(5) 


same 


technical 
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120.65(6)-(8) 


120.65(7)-(9) 


technical 


120.65(9) 


120.65(10) 


technical 


120.65(10) 


120.70 


no 


120.655 


same 


no 


120.66(1)-(3) 


same 


technical 


120.665(1) 


120.71(1) 


technical 


120.665(2) 


120.71(2) 


no 


120.68(1) 


120.68(1) 


no 


120.68(2)(a) 


120.68(2) 


technical 


120.68(2)(b) 


new 


120.68(3) 


120.68(3)(a) 


technical 


120.68(4) 


same 


no 


120.68(5) 


new 


120.68(6)(a)-(b) 


120.68(13)(a)-(b) 


no 


120.68(7)(a) 


120.68(6) 


technical 


120.68(7)(b) 


120.68(10) 


technical 


120.68(7)(c) 


120.68(8) 


technical 


120.68(7)(d) 


120.68(9) 


technical 


120.68(7)(e) 


120.68(12) 


no 


120.68(8) 


120.68(14) 


no 


120.68(9) 


120.68(15) 


no 


120.68(10) 


new 


120.69(1)-(3) 


same 


no 


120.69(4) 


same 


technical 


120.69(5)-(7) 


same 


no 


120.695 


120.695 


no 


120.72 


120.72(1)(b) 


no 


120.73 


120.73 


no 


120.74 


new 


120.80(1) 


120.57(1)(a)5. 


no 


120.80(2)(a) 


120.52(16)(c)4. 


no 
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120.80(2)(b) 


120.57(1)(a)8. 


120.80(3)(a) 


120.60(5) 


120.80(3)(b) 


120.57(1)(b)13. 


120.80(4)(a) 


120.633 


120.80(4)(b) 


120.57(1)(a)1. 


120.80(5) 


120.57(1)(b)3. 


120.80(6) 


120.52(16)(f) 


120.80(7) 


120.57(1)(a)4. 


120.80(8)(a)1. 


120.57(1)(a)3. 


120.80(8)(a)2. 


120.60(7) 


120.80(8)(b) 


120.57(1)(a)9. 


120.80(9) 


120.60(4) 


120.80(10)(a)1. 


120.54(16) 


120.80(10)(a)2. 


120.57(1)(a)2. 


120.80(10)(b) 


120.52(1)(c) last sentence 


120.80(11) 


120.52(16)(g) 


120.80(12)(a) 


120.57(1)(a)7. 


120.80(12)(b) 


120.60(10) 


120.80(13)(a) 


120.535(10) 


120.80(13)(b) 


120.57(5)(b) 


120.80(13)(c) 


120.60(2) 


120.80(13)(d)-(e) 


new 


120.80(13)(f) 


120.72(3) 


no 


120.80(14)(a) 


120.52(11) 


no 


120.80(14)(b) 


120.575 


technical 


120.81(1)(a) 


120.52(16)(c)5. 


no 


120.81(1)(b) 


120.52(16)(e) 


no 


120.81(1)(c) 


120.54(1)(a)-(b) 


technical 


120.81(1)(d) 


120.54(11)(a) 


no 


120.81(1)(e) 


120.57(1)(a)6. 


no 


120.81(1)(f) 


120.57(5)(a) 


technical 
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120.81(1\(g) 120.57(1)(b)2. no 


120.81(1)(h) 120.68(1) no 


120.81(1)(i) 120.53(1)(d) no 


120.81(2)(a) 120.54(11)(a) no 


120.81(2)(b) 120.54(1)(b) technical 


120.81(3)(a) 120.535(9) 


120.52(12) last sentence no 


120.81(3)(b) 120.54(3)(a) 


120.81(3)(c) 120.57(1)(b)2. 


120.81(4) 120.58(1)(a)3. 


120.81(5) 120.52(16)(d) 


120.81(6) 120.54(18) 


The Florida Bar Continuing Legal Education Publications De- 
partment has books available on the areas of 
practice listed below. 


A catalog of complete listings and order form are printed in the 
1996 September directory issue of The Florida Bar Journal. 


Appellate practice Family law 
Bankruptcy law Legal research 
Business law Maritime law 
Criminal law Personal injury law 
Estate planning and Real property law 
administration Rules of procedures 
Trial practice 


Any questions? Call The Florida Bar CLE Publications Department 
at 904/561-5843. 
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FLORIDA ADMINISTRATIVE PRACTICE 5th ed. 


Available Summer 1997 


CLE Publications and the Administrative Law Section currently are at work on a new 
edition of this popular manual. The fifth edition will update the manual through April 1997 
and include discussion of changes mandated by the 1996 revisions to the Administrative 
Procedure Act. An appendix will include the full text of F.S. Chapter 120 (1996), the new 
Uniform Rules, the rules for the Division of Administrative Hearings (Fla. Admin. Code Rules 
60Q-1-60Q-4), and a table cross-referencing old and new APA citations. 


The chapter titles and authors are The Administrative Process And Constitutional 
Principles, Johnny C. Burris; Overview Of The Administrative Procedure Act, F. Scott Boyd; 
Procedure for Adoption of Rules, Donna E. Blanton; Administrative Adjudication, G. Steven 
Pfeiffer and Katherine Castor, Proceedings in Which There are No Disputed Issues of 
Material Fact, M. Catherine Lannon; Professional And Occupational Licensing, Gregory A. 
Chaires and Allen R. Grossman; Regulatory Agencies, Robert S. Cohen; Environmental 
Agencies, Carol A. Forthman, Robert M. Rhodes, and Cathy M. Sellers; Department Of 
Revenue, Daniel Manry; Public Service Commission, Kathleen A. Villacorta, Patrick K. 
Wiggins, and Marsha E. Rule; Bid Dispute Resolution, F. Alan Cummings and Mary M. 
Piccard; Judicial Review, Margaret-Ray Kemper; and Attorneys’ Fees And Cost Awards, 
Mary Smallwood. Steering Committee members are Linda Rigot, William Williams, Rex 
Ware, and Jim Rossi. 


As soon as the manual is available (summer 1997), purchasers of the 
previous edition will be notified. Copies will also be available by using the 
order form included in the CLE insert to be printed in a 
summer 1997 issue of the Florida Bar News. 
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Attorneys’ Fees and Costs 


uring the 1996 session, the legislature enacted a law which, for the first time since the enactment of the 

Florida Administrative Procedure Act in 1974, dramatically altered the ability of private litigants to recover 

attorneys’ fees and costs from government agencies that have overreached their legislatively delegated au- 

thority.' Prior to the enactment of the new APA amendments in 1996, recovery of attorneys’ fees and costs was 

available under limited circumstances, depending on the nature of the prevailing party and the type of proceeding. 

Recovery of attorneys’ fees and costs was available to a prevailing small business in actions initiated by an agency,” to a 

prevailing party against any nonagency party which participated in a §120.57(*) proceeding for an improper purpose,° 

and against any party that filed a pleading, motion, or other paper for an improper purpose.‘ The old APA also included 

a weak attorneys’ fees and cost remedy against agency use of an unadopted statement as a rule.® The new APA retained 

these attorneys’ fees and costs remedies, but added new provisions relating to the recovery of costs and attorneys’ fees for 

rule challenges and strengthened provisions for the recovery of costs and fees for challenges to the agency application of 
unadopted rules. 

Most provisions relating to the award of attorneys’ fees and costs have been consolidated in §120.595 of the new 

APA, including the new provisions relating to challenges to existing rules, proposed rules, and unadopted agency state- 

ments. The provision authorizing an award of fees for participating in a §120.57(1) proceeding for an improper purpose 

has been amended to apply to agencies as well as nonagencies, and is now in §120.595(1)(c). Section 120.595 amended 

provisions relating to recovery of attorneys’ fees and costs in appellate proceedings to include a mandatory award of fees 

and costs for the action below and the appeal, should the court find that an agency improperly rejected or modified 

findings of fact in a recommended order. The provision authorizing an award of costs and attorneys’ fees for filing a 


by Martha J. Edenfield 
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pleading for an improper or frivolous 
purpose is now in §120.569(2)(c). An- 
other exception to the consolidation of 
attorneys’ fees provisions in §120.595 
is contained in the new §120.57(1)(e)3 
which applies to agency action based 
on unadopted rules which affects a 
party’s substantial interests. 

The attorneys’ fees and costs provi- 
sions included in the new APA were not 
added hastily or without thought, but 
were the result of years of deliberation, 
debate, argument, and compromise be- 
fore the legislature, executive branch 
agencies, and two committees ap- 
pointed to study the APA. The changes 
recommended were an attempt to level 
the playing field between agencies and 
the public in APA proceedings. 

The purpose of this article is to pro- 
vide a brief history and overview of the 
new and improved attorneys’ fees and 
costs provisions in the newAdministra- 
tive Procedure Act. 


History 

In recent years, the legislature has 
grappled with issues related to abuse 
by administrative agencies in the pro- 
mulgation of administrative rules and 
in agency regulation pursuant to the 
APA. Legislators have received com- 
plaints from citizens and business 
groups that claim “agencies are out of 
control” in the promulgation of rules. 
Testimony and anecdotal evidence led 
legislators to conclude that agencies 
drafting proposed rules were intention- 
ally “pushing the envelope,” drafting 
regulations which went beyond a rea- 
sonable interpretation of the authoriz- 
ing statute. Because of the presumption 
of validity and the deference accorded 
by the courts to agency rulemaking, 
rules not authorized by the underlying 
statute often survived judicial review. 

The legislature was also frustrated 
by agencies’ reliance on unadopted poli- 
cies and statements not adopted by 
rule. This practice was deemed to be 
particularly abusive since the public 
had no notice of these policies and no 
opportunity to debate them. The rem- 
edies accorded pursuant to §120.535 
were perceived as inadequate to rectify 
these abuses. 

The legislature’s continuing frustra- 
tion with the lack of agency account- 
ability in rulemaking reached the boil- 
ing point in 1994 and 1995 when bills 
were filed which would have subjected 
agency heads and employees in rule 


Legislators 
determined the deck 
was stacked in the 
agencies’ favor in the 
rule challenge 
process by the 
presumptions 
formerly in the law, 
and sought to “level 
the playing field” 


challenges to criminal sanctions.® Al- 
though these bills never became law, it 
was clear that the legislature was com- 
mitted to dealing with the problem. 

In 1995, the leadership in both par- 
ties in the Florida House and Senate 
were determined to find ways to ad- 
dress abuses of power by agencies. Rule 
challenge proceedings became a major 
focus of the legislative debate. Members 
of the regulated community testified 
before legislative committees that rule 
challenges had become almost mean- 
ingless, since the burden of proof to win 
a rule challenge was weighted heavily 
in an agency’s favor. Business interests 
complained that they had been forced 
to spend large sums of money on attor- 
neys’ fees in order to defend against 
instances of agency overreaching. They 
also complained that they ended up 
before a judiciary that deferred almost 
exclusively to the agencies’ interpreta- 
tions, rendering the whole process 
pointless.’ Challenges to agency state- 
ments and policies not adopted as rules 
were rendered ineffectual by the fact 
that agency statements and policies 
could continue to be applied by an 
agency merely by commencing rule- 
making procedures. 

Some agency representatives re- 
sponded to allegations of abuse in 
rulemaking by citing to the fact that 
agencies prevailed in the vast majority 
of all rule challenges. The agencies 
viewed this as evidence that they were 
justified in their promulgation of rules 
and in the policy interpretations of 
rules and the underlying statutes. How- 
ever, in the face of numerous constitu- 
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ent complaints, this statistic led the 
legislature to examine the reasons be- 
hind such a high success rate by the 
agencies. Legislators determined that 
the deck was stacked in the agencies’ 
favor in the rule challenge process by 
the presumptions formerly in the law. 
They sought to “level the playing field” 
so that there would be genuine review 
of the agency rulemaking process. 

Various legislative proposals exam- 
ined by House and Senate committees 
in 1994 and 1995 addressed rule chal- 
lenge issues, including proposals to 
amend the definition of “invalid exer- 
cise of delegated legislative authority”® 
and proposals for reasonable costs and 
attorneys’ fees in rule challenges if an 
agency failed to prove the validity of 
challenged provisions of its rule. An 
attempt at comprehensive revisions to 
the APA in 1994 ultimately failed to 
pass. A comprehensive rewrite of the 
APA in 1995 overwhelmingly passed the 
legislature, but was vetoed by the Gov- 
ernor. Concurrent with the Governor’s 
veto message, he issued Executive Or- 
der 95-256, which created an Adminis- 
trative Procedure Act Review Commis- 
sion to study APA issues for the 1996 
Legislative Session.’® 

The APA Review Commission began 
reviewing and deliberating the issues 
which had been previously raised be- 
fore the legislature and contained in 
proposed legislation.'! The commission 
recommended imposing sanctions 
against an agency that was found to 
have exceeded its delegated statutory 
authority in rulemaking by awarding 
attorneys’ fees to private litigants. Al- 
though the commission felt that award- 
ing attorneys’ fees would increase 
agency accountability to the legislature 
and the general public and deter unau- 
thorized rulemaking, it also recognized 
that attorneys’ fees provisions alone 
would not solve the problems with rule 
challenges. Given the deference ac- 
corded to agency rulemaking by the ju- 
diciary, attorneys’ fees would rarely, 
even if authorized, be awarded. The 
commission concluded, however, that 
enacting attorneys’ fees and costs pro- 
visions would level the playing field for 
rule challenges. The commission be- 
lieved that the specter of an award of 
attorneys’ fees and costs against an 
agency would serve as a deterrent to 
overreaching or abuse in agency pro- 
mulgation of rules. Likewise, strength- 
ening attorneys’ fees and costs provi- 


2 
| 
a 
4 
A 
7 
4 
4 


sions for challenges to policies or state- 
ments not properly adopted as rules 
would deter agency abuses in the use 
of unpromulgated rules. 

The commission’s recommendations 
were ultimately adopted by the legis- 
lature in the 1996 comprehensive re- 
write of the APA, and signed into law 
by the Governor. 


Challenges to Proposed 
and Existing Rules 

The new APA provides, for the first 
time, for the award of attorneys’ fees in 
challenges to existing and proposed 
rules. The new attorneys’ fees provi- 
sions in theAPA reflect the desired link 
between formal adoption of rules and 
agency accountability to the legislature 
and to the public. Existing rules con- 
tinue to have the presumption of valid- 
ity they had under the old APA, while 
proposed rules are not presumed to be 
either valid or invalid.”* The legislature 
further demonstrated its serious con- 
cern about agency action based on use 
of unadopted rules by providing that an 
unadopted rule must meet the same 
standards that any properly promul- 
gated rule must meet. An administra- 
tive law judge’s determination regard- 
ing the unadopted rule may not be 
rejected by the agency unless, upon a 
review of the complete record, the 
agency states with particularity that 
the determination is clearly erroneous 
or does not comply with essential re- 
quirements of law."* 

The new APA provides that if the 
court or administrative law judge de- 
clares a rule or a portion of a proposed 
or existing rule to be invalid pursuant 
to §120.56(2) or (3), a judgment or or- 
der shall be rendered against the 
agency for reasonable costs and reason- 
able attorneys’ fees, unless the agency 
demonstrates that its actions were sub- 
stantially justified or special circum- 
stances exist which would make the 
award unjust. The statute specifies that 
an agency’s actions in regard to the pro- 
posed or existing rule are considered 
“substantially justified” if there was a 
reasonable basis in law or in fact for 
the agency’s position at the time the 
action was taken by the agency. On the 
other hand, attorneys’ fees are also re- 
coverable by a prevailing agency 
against private parties if the court or 
administrative law judge determines 
that the party participated in the pro- 
ceedings for an improper purpose. 


The use of the term “substantially 
justified” in these sections was based 
on the case law developed under 
§57.111, The Florida Equal Access to 
Justice Act, in which “substantial jus- 
tification” has been held to exist where 
an agency has “a solid, though not nec- 
essarily correct basis in fact and law 
for the position it took.”'* Although re- 
covery under FS. §57.111 is limited to 
a maximum award for combined fees 
and costs of $15,000, §§120.595(2) and 
(3) allow for an award of attorneys’ fees 
of $15,000 with no limit on the award 
of reasonable costs. 


Challenges to 
Unadopted Rules 

The commission recommended that 
the legislature strengthen the sanctions 
for successful challenges by private liti- 
gants to agency statements which are 
defined as rules, but not formally 
adopted through the rulemaking pro- 
cess. Once again, it recommended that 
the award of attorneys’ fees be used to 
make agencies accountable for the use 
of unadopted statements as rules. Al- 
though the old APA provided for recov- 
ery of attorneys’ fees and costs for suc- 
cessful challenges to unadopted agency 
statements, an agency could avoid hav- 
ing to pay fees or costs merely by expe- 
ditiously beginning the rulemaking pro- 
cess.'° The legislature altered this 
provision to demonstrate its strong dis- 
approval of the use of unadopted state- 
ments as rules. 

Section 120.595(4) of the new APA 
provides that a petitioner successfully 
challenging an unadopted agency state- 
ment defined as a rule pursuant to 
§120.54(1)(a) shall be awarded reason- 
able attorneys’ fees and costs. Because 
an unadopted statement has been 
through no rulemaking proceedings 
and because the legislature strongly 


discourages use of unadopted rules, the 
award of fees and costs is without limit. 
Furthermore, only the prevailing party 
in a challenge to an unadopted rule can 
recover fees and costs against an 
agency. 


Award of Attorneys’ Fees and 
Costs in §120.57(1) Cases 
© $120.595 (1)—“Improper Purpose” 

Section 120.595(1) amends the APA 
provisions for recovery of attorneys’ fees 
and costs in administrative proceedings 
under §120.57(1) against a party which 
participated in a proceeding for an im- 
proper purpose. The new APA main- 
tains the improper purpose standard, 
but removes the language which ex- 
empted state agencies from the statute. 
This change places state agencies un- 
der the same potential sanctions that 
private litigants previously faced. “Im- 
proper purpose” is defined in 
§120.595(1)(e)1 as participation in a 
proceeding primarily to harass or to 
cause unnecessary delay or for frivolous 
purpose, or to needlessly increase the 
cost of licensing or securing the ap- 
proval of an activity. 
¢ Use of an Unadopted Rule in a 
$120.57(1) Proceeding 

The legislature further demonstrated 
its serious concern about agency action 
which affects the substantial interest 
of a party pursuant to §120.57(1) by 
providing a requirement that the 
agency support the unadopted rule pur- 
suant to the same standards applicable 
to rule challenge proceedings.'* An ad- 
ministrative law judge’s determination 
regarding the unadopted rule shall not 
be rejected by the agency unless the 
agency determines from a review of the 
complete record, and states with par- 
ticularity that the determination is 
clearly erroneous or does not comply 
with essential requirements of law. 


Drug or alcohol abuse problems? Florida Lawyers 
Assistance, Inc., can help. 
Lawyers Helping Lawyers. 
1-800-282-8981 
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If on appeal the court finds that the 
agency’s rejection of a determination 
regarding the unadopted rule does not 
meet statutory requirements, the 
agency action shall be set aside and the 
court shall award to the prevailing 
party the reasonable costs and reason- 
able attorneys’ fees for the initial pro- 
ceeding and the appeal.’ 
© Attorneys’ Fees on Appeal 

The new APA in §120.595(5) retains 
the discretionary award of reasonable 
attorneys’ fees and reasonable costs to 
the prevailing party by the court if it 
finds the appeal was frivolous, without 
merit, or an abuse of the appellate pro- 
cess, or that the agency action which 
precipitated the appeal was a gross 
abuse of the agency’s discretion. The 
new APA also provides that if the court 
finds that the agency improperly re- 
jected or modified findings of fact in a 
recommended order, the court shall 
award reasonable attorneys’ fees and 
reasonable costs to a prevailing appel- 
lant for the administrative proceeding 
and the appellate proceeding. 
¢ Miscellaneous Attorneys’ Fees Provi- 
sions 

The new APA in §120.569(2)(c) re- 
tains the ability of a presiding officer 
to award reasonable costs and attor- 
neys’ fees if a finding is made that a 
party or the party’s attorney or quali- 
fied representative signed a pleading, 
motion, or paper for an improper pur- 
pose.’* This award may be imposed on 
the party, the person signing the docu- 
ments, or both. 


Conclusion 

Although attorneys’ fees and costs are 
by no means automatically awarded to 
prevailing parties in APA proceedings, 
the changes brought about by the 1996 
Legislature for award of fees and costs 
make for a more level playing field be- 
tween the private sector and state agen- 
cies. Agencies were hostile to these 
changes and argued that the fiscal im- 
pact could amount to hundreds of thou- 
sands of dollars for each agency. How- 
ever, that argument carried little 
weight before the legislature, and 
raised the question, “If penalties for ex- 
ceeding your statutory authority will 
cost you hundreds of thousands of dol- 
lars, then what impact is now being 
borne by our citizens?” 

Even if recovery is rare under the 
attorneys’ fees provisions of the new 
APA, the provisions are already having 


the effect intended by the legislature 
in enacting this law: Agencies have 
been put on notice that they must be 
more accountable for their actions to 
those they serve and regulate—the 
people of Florida. O 


1 CS for SB 2290 and 2288 (Fla. Laws Ch. 
96-159). 

2 The Florida Equal Access to Justice Act, 
Fia. Stat. §57.111. 

3 Fia. Stat. §120.59(6) (1995). 

4 Fra. Stat. §120.57(1)(b)5 (1995). 

5 Fia. Star. §120.535(6) (1995). 

® In 1994, HB 375 by Rep. Bill Posey (R- 
Rockledge) provided that in the event an 
agency employee authorized or wrote a rule 
which was adopted and found to be an in- 
valid exercise of delegated legislative au- 
thority, the employee shall be guilty of a 
second degree misdemeanor. This bill was 
amended in committee to hold the agency 
head responsible and passed the committee 
as amended. In 1995, Rep. Posey’s bill was 
refiled as HB 133. This bill also passed the 
committee as amended, but failed to pass 
the full legislature. 

7 This deference is demonstrated by the 
First DCA’s holding that “an agency’s con- 
struction of a statute which it administers 
is entitled to great weight and will not be 
overturned unless the agency’s interpreta- 
tion is clearly erroneous; the agency’s in- 
terpretation need not be the sole possible 
interpretation or even the most desirable 
one; it need only be within the range of pos- 
sible interpretations.” Orange Park Kennel 
Club, Inc. v. State Department of Business 
and Professional Regulation, 644 So. 2d 574, 
576 (Fla. Ist D.C.A. 1994). 

5 HB 237 by Rep. Sam Mitchell (D- 
Vernon), 1994 Legislative Session. 

° CS for CS for SB 536 by Sen. Charles 
Williams (D-Live Oak), 1995 Legislative 
Session. 

10 Commissioners were: Robert M. Rhodes, 
chair, a partner in the law firm of Steel, 
Hector & Davis; Rep. David I. Bitner, R-Port 
Charlotte; Rep. Irlo “Bud” Bronson, D- 
Kissimmee; Sen. Locke Burt, D-Ormond 
Beach; Sen. Rick Dantzler, D-Winter Haven; 
Martha Edenfield of Pennington, Culpepper, 
Moore, Wilkinson, Dunbar & Dunlap, P.A.; 
Clay Henderson, president of the Florida 
Audubon Society; Wade Hopping of Hop- 
ping, Green, Sams & Smith; Eleanor 
Hunter, an administrative law judge with 
the Division of Administrative Hearings; 
Jon Mills, director of the Center for Gov- 
ernmental Responsibility at the University 
of Florida; Jon Moyle, Jr., of Moyle, 
Flanigan, Katz, Fitzgerald and Sheehan; 
Rep. Ken Pruitt, R-Port St. Lucie; Rep. Dean 
Saunders, D-Lakeland; Linda Loomis 
Shelly, chief of staff to Gov. Lawton Chiles; 
and Alan Starling, president of Starling 
Chevrolet, Inc., in Kissimmee. The 
commission’s executive director was Donna 
E. Blanton of the law firm of Steel, Hector 
& Davis. 

1 See generally FINAL REPORT OF THE 
GOVERNOR’S ADMINISTRATIVE PROCEDURE ACT 
Review Commission, Feb. 20, 1996. 
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Fra. Stat. §120.56(2)(c). 

13 Fia. Stat. §120.57(1)(e)3. 

14 Departmen: of Health and Rehabilitative 
Services v. S.G., 613 So. 2d 1380, 1386 (Fla. 
1st D.C.A. 1993). 

15 Stat. §120.535(6) (1995). 

16 Fia. Stat. §120.57(1)(e)2. 

Fra. Stat. §120.57(1)(e)3. 

18 Mercedes Lighting and Electrical Sup- 
ply, Inc. v. Department of General Services, 
560 So. 2d 272 (Fla. 1st D.C.A. 1990). The 
court looked to case law construing the simi- 
lar provision in Rule 11 of the Federal Rules 
of Civil Procedure in applying the “improper 
purpose” standard. The court held that the 
purpose of §120.57(1)(b)5. is “to discover 
dilatory or abusive tactics and to stream- 
line the litigation process. The rule is aimed 
at deterrence, not fee shifting or compen- 
sating the prevailing party.” The court fur- 
ther stated that “if a reasonably clear legal 
justification can be shown for the filing of 
the paper in question, improper purpose 
cannot be found and sanctions are inappro- 
priate.” 
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Administrative Disputes 


he 1996 revision to F.S. Ch. 120 added two new methods of resolving administrative disputes: mediation and 

a summary procedure designed to shorten noncomplex hearings. The motivation for a streamlined adminis- 

trative process came from the observation of many citizens and practitioners that the APA had become overly 

legalized for some disputes. While some administrative disputes are complex and involve many parties, oth- 
ers are relatively simple. Some simply involve individual litigants trying to address government action affecting their 
interests. 


Mediation 

Mediation as generally conceived and as practiced under judicial rules in Florida is, in essence, facilitated negotiation. 
Mediation is defined in FS. §44.1011(2) as follows: 
“Mediation” means a process whereby a neutral third person called a mediator acts to encourage and facilitate the resolution of a 
dispute between two or more parties. It is an informal and nonadversarial process with the objective of helping the disputing parties 
reach a mutually acceptable and voluntary agreement. In mediation, decisionmaking authority rests with the parties. The role of 
mediator includes, but is not limited to, assisting the parties in identifying issues, fostering joint problem solving, and exploring 
settlement alternatives. . . . (lists several types of mediation). (Emphasis added.) 


Mediation is defined as a procedure in which a neutral third party assists the parties in arriving at a mutually accept- 
able resolution of the dispute. As opposed to the adversarial nature of litigation, mediation focuses on finding mutually 
acceptable outcomes that optimize results for all parties. The process itself is flexible and can be structured to meet the 
needs of the parties and the particular character of the dispute. 


by Carol A. Forthman 
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Ch. 44 establishes that reaching 
agreement is voluntary but, once 
agreed to and signed by the parties and 
their attorneys, the agreement is bind- 
ing on the parties and enforceable by 
the courts. Although in Florida a court 
can order parties to participate in me- 
diation, it cannot order a settlement. 
Successful mediation requires the com- 
mitment of the parties to resolve their 
differences. The mediator’s task is to 
create a process that will motivate the 
parties to explore their options and to 
create an environment conducive to 
solving problems rather than taking 
positions. This involves keeping com- 
munications clear and constructive, 
exploring options with parties individu- 
ally to find common ground, and other 
similar techniques. 

Both simple and complex actions may 
benefit from the mediation process. 
Mediation can resolve or narrow the 
dispute without extensive discovery 
and litigation, and can provide more 
flexible solutions than are available in 
a final order after a hearing. 

The new APA contains three refer- 
ences to mediation. The first two relate 
to rulemaking. The first is at FS. 
§120.54(2)(c), which simply states that 
a rule workshop “may be facilitated or 
mediated by a neutral third per- 
son ....” The second reference is in FS. 
§120.54(2)(d)1. “[Nlegotiated rulemak- 
ing” provides for resolution by a se- 
lected drafting committee. The provi- 
sion contains the simple statement: 
“The negotiating committee shall be 
chaired by a neutral facilitator or me- 
diator.” No other mention is made and 
no direction is given for reimbursement 
of the mediator or other details. Such 
matters are presumably left to the rule- 
negotiating committee to resolve. 

The third mention of mediation in the 

new statute pertains to disputes over 
preliminary agency action and is more 
explicit than the other two. Section 
120.573 states: 
Mediation of Disputes—Each announce- 
ment of an agency action that affects sub- 
stantial interests shall advise whether me- 
diation of the administrative dispute for the 
type of agency action announced is avail- 
able and that choosing mediation does not 
affect the right to an administrative hear- 
ing. 

Agencies, in giving notice of decisions 
that affect substantial interests, must 
advise recipients whether mediation of 
the administrative dispute is available. 
There is no standard stated for an 


It remains to be seen 
whether the agencies 
will embrace or 
avoid mediation of 
their disputes. The 
Governor previously 
issued an executive 
order directing 
agencies to consider 
the use of mediation 


agency to determine “whether media- 
tion is available.” Those agencies with 
some existing statutory provision re- 
quiring mediation will not have the 
choice. Otherwise, it is left to agency 
discretion whether the opportunity for 
mediation is available. 

Choosing mediation tolls the time for 
election of an administrative remedy 
for 60 days unless otherwise agreed by 
the parties. The statute contemplates 
a mediation agreement which will “in- 
clude provisions for mediator selection, 
the allocation of costs and fees associ- 
ated with the mediation, and the medi- 
ating parties’ understanding regarding 
the confidentiality of the mediation.” 
The legislation appears intended to give 
agencies and parties latitude in how 
they structure mediation. 


Uniform Rules of Procedure 
The uniform rules address mediation 
procedure in several places.? Proposed 
Rule 28-106.111 provides that petitions 
for hearing or requests for mediation 
must be filed within 21 days of receipt 
of written notice of agency decision. 
The rule states that “[a]ny person 
who has timely requested mediation 
may subsequently, at the person’s own 
expense, cause the agency to, or the 
agency may, publish a notice in the 
Florida Administrative Weekly, or in a 
newspaper of general circulation in the 
affected area, regarding the existence 
of the mediation proceeding.” F.A.C. 
Rule 28-106.111(5). The rule also pro- 
vides that this notice may be combined 
with notice of proposed agency action. 
For example, one agency’s current no- 
tices of intent to issue a permit advise 
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that: 


If a petition is filed, the administrative hear- 
ing process is designed to formulate agency 
action. Accordingly, the Department’s final 
action may be different from the position 
taken by it in this Notice. Persons whose 
substantial interests will be affected by any 
decision of the agency with regard to this 
application have the right to petition to be- 
come a party to the proceeding. 


It would be a relatively simple mat- 
ter to add a reference to mediation to 
the notice and, therefore, avoid the need 
for a second publication. It should also 
be possible to avoid arguments over a 
second point of entry by sending the 
same notice directly to any person who 
had requested notice of agency action 
on the particular matter, as provided 
for in FS. §120.60(3). The rules should 
not be taken to imply that publication 
of notice is appropriate in every case, 
or even a majority of cases. In cases in 
which there has been no publication of 
notice of proposed agency action, a me- 
diated (or negotiated) settlement that 
deviates significantly from the original 
agency decision may give rise to a sec- 
ond point of entry. The motivation for 
the publication is to ensure that all af- 
fected parties have notice so that sub- 
sequent points of entry do not arise. 

In each case, the parties should judge 
whether they need to publish in order 
to protect themselves from future chal- 
lenges. The rule does not establish stan- 
dards for when publication is appropri- 
ate. Publication costs can be quite high. 
A previous survey of newspaper costs 
for publication of notice of agency ac- 
tion for environmental permits ranged 
from $250 to over $900, depending on 
the geographic region. Given the cost, 
publication is likely to be most useful 
for controversial cases. 

F.A.C. Rules 28-106.401-406 govern 
mediation. Specifically, Rule 28- 
106.402 prescribes certain elements for 
a request for mediation. While a sepa- 
rate request may be appropriate in 
some instances, it will usually be bet- 
ter practice to file a combined petition 
for hearing and a request for mediation. 
This will serve two purposes. It will 
preserve the right to a hearing without 
need for additional filing, and it will put 
the agency on notice of the issues of 
importance to the affected party. 

The uniform rules also specify: 
Parties in a mediation are deemed to have 
agreed that all mediation communications 


of the parties or the mediator prepared for 
the purpose of mediation shall be consid- 
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ered confidential offers of settlement and 
not admissible in subsequent administra- 
tive, legislative, or judicial proceedings, 
unless: 


(1) Agreed to in writing by all parties; 

(2) The communication has already been 
made public; 

(3) Communications are required by 
statute to be made public; 


(4) Required by judicial order. 


F.A.C. Rule 28-106.404. 


The provisions of Ch. 119 also must 
be considered in any discussions of con- 
fidentiality. 


Agency Use of Mediation 

It remains to be seen whether the 
agencies will embrace or avoid media- 
tion of their disputes. The Governor 
previously issued an executive order 
directing agencies to consider the use 
of mediation. It is likely that the pri- 
mary impediment will be the agencies’ 
reluctance to allocate funding to media- 
tion. Although the aim of mediation is 
to lower overall legal costs to both agen- 
cies and those who come before them, 
the use of mediation will require agen- 
cies to devote financial resources to 
mediation payments which are unlikely 
in most agencies to be included in their 
budget. 

Many existing statutes require or al- 
low for mediation of administrative dis- 
putes. In those statutes, some of the 
issues such as selection of the media- 
tor and mediator fees are addressed. 
The mediation process established by 
§120.573 is in addition to, and not in- 
stead of, mediation provisions found in 
substantive statutes. It governs only 
mediations pursuant to §120.573. 

Although the new Administrative 
Procedure Act provides for mediation 
prior to the referral of a dispute to the 
Division of Administrative Hearings, 
there is no statutory impediment to 
mediation of disputes after they have 
been referred to the division. The ad- 
ministrative law judge has the author- 
ity to continue a case, and by implica- 
tion may do so to allow time for 
mediation. There is, however, no au- 
thority for an administrative law judge 
to require mediation in any disputes. 


Agency Provisions for 
Mediation Prior to New Act 
Although the mention of the use of 
mediation in the Administrative Proce- 
dures Act itself is new, the use of me- 
diation has been incorporated into a 


The new APA 
provides another 
method designed to 
facilitate more rapid 
and less complex 
resolution of 
disputes, a summary 
hearing procedure 


number of agency statutes and pro- 
grams for a number of years.’ In addi- 
tion, some agencies have simply used 
mediation in settling disputes without 
specific legislative direction. For ex- 
ample, the Department of Environmen- 
tal Protection has used mediation in its 
circuit court enforcement program for 
several years with good results. It has 
also used mediation in permitting dis- 
putes, but to a lesser degree. The ad- 
ministrative mediation provisions vary 
widely. Some simply provide for media- 
tion without defining it, or providing 
any other guidance as to its use. At the 
other extreme, some statutes spell out 
the specific procedure for requesting 
and conducting mediation. Certain 
statutes also provide for arbitration, 
special masters, and other alternate 
methods for dispute resolution beyond 
the scope of this discussion. Some stat- 
utes provide for mediation by a panel 
or individual mediator and provide that 
the parties are bound by the decision 
of the mediator, which does not fit the 
statutory definition of mediation. 

The effect of FS. Ch. 119, the open 
records laws, must be recognized when- 
ever one is dealing with a public agency. 
Unless the documents themselves are 
specifically exempted by statute, any 
documents obtained by an agency dur- 
ing a mediation are public records 
which cannot be shielded from disclo- 
sure, even if all parties agree on confi- 
dentiality. This could be an important 
consideration to parties whose matters 
involve third parties other than the 
agency. 

In addition to legislation, various 
agencies have adopted or proposed 


rules governing mediation or alternate 
dispute resolution, e.g., the Regional 
Planning Councils. The Department of 
Insurance has adopted rules (F.A.C. 
Rule 4-193.062, et seq.) that set out 
mediation procedures for disputes con- 
cerning long-term care contracts. The 
statutes that currently provide for me- 
diation of some type in administrative 
disputes are listed at the end of this 
article. 


Summary Proceedings 
Under the APA 

The new APA provides another 
method designed to facilitate more 
rapid and less complex resolution of 
disputes, a summary hearing proce- 
dure. F.S. §120.574 is designed to 
streamline the hearing process where 
discovery is not required. The statute 
itself, however, does not limit the type 
of dispute to which the procedure ap- 
plies. The limitations will undoubtedly 
be developed as the parties seek to use 
this procedure. 

The initial order from the Division of 
Administrative Hearings contains a 
notice that the summary proceeding is 
available on agreement of all “original 
parties.” The agreement must be in 
writing. Intervenors must abide by the 
decision of the administrative law judge 
with regard to the procedure to be used. 
At any time during the proceeding, the 
administrative law judge may deter- 
mine that the dispute is not appropri- 
ate for summary proceeding. The stat- 
ute does not articulate standards for 
determining which proceedings are ap- 
propriate. 

The administrative law judge may 
refer the case back to the hearing pro- 
cess. As with the decision to use the 
summary proceeding, the statute does 
not articulate standards for the admin- 
istrative law judge to use in making a 
decision to terminate the summary pro- 
ceeding. 

Only specified motions can be offered 
in asummary proceeding. The motions 
allowed are: motions in opposition to 
the petition, motions to expand discov- 
ery, motions to continue the final hear- 
ing date, motions requesting a 
prehearing conference, and motions 
requesting transfer to a formal proceed- 
ing. 

Parties are required to exchange in- 
formation concerning documentary evi- 
dence and witnesses five days prior to 
hearing. This process is characterized 
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in the statute as “informal discovery.” 
More extensive discovery may be or- 
dered, but must be completed at least 
five days prior to the hearing. A 
prehearing conference is provided for, 
but not required. The hearing itself pro- 
ceeds as a standard fact-finding hear- 
ing with presentation of testimony and 
evidence. 

The record in a summary proceeding 
consists of notices, pleadings, motions, 
intermediate rulings, evidence re- 
ceived, matters officially recognized, 
proffers and objections, matters placed 
on the record after an ex parte commu- 
nication, and the written decision of the 
administrative law judge. The admin- 
istrative law judge’s decision is final 
agency action. The final decision must 
be rendered within 30 days after the 
conclusion of the final hearing. 

This type of proceeding eliminates 
the extensive discovery that often pre- 
cedes administrative hearings, and 
shortens the final resolution both by 
providing a short timeframe for a final 
order and giving final order authority 
to the administrative law judge. It re- 
mains to be seen whether agencies will 
agree to such proceedings given the loss 
of final order authority. Boards, in par- 
ticular, may find it difficult to relin- 
quish the right to review a recom- 


mended order. Nevertheless, the effi- 
ciency of an informal exchange of wit- 
ness lists and documentary evidence 
will undoubtedly appeal to agencies 
with large case loads of routine cases, 
and to parties with limited resources. 


Conclusion 

The newAPA now provides additional 
avenues for resolution of administra- 
tive disputes. If used by agencies and 
parties these procedures have the po- 
tential for allowing parties with limited 
resources more effective means of chal- 
lenging agency decisions. Such mea- 
sures are in the spirit of access to gov- 
ernment that the APA was designed to 
provide. The summary procedure will 
provide access to expedited, simpler 
proceedings. 


! Under the circuit court system, an agree- 
ment signed by the party’s attorney but not 
by the party has been held to be unenforce- 
able. Gordon v. Royal Caribbean Cruises 
Ltd., 641 So. 2d 515 (Fla. 3d D.C.A. 1994); 
but see Jordan v. Adventist Health System / 
Sunbelt, Inc., 656 So. 2d 200 (Fla. 5th D.C.A. 
1995) (lack of attorney’s signature not fa- 
tal). Without statutory authority, adminis- 
trative settlements cannot receive the same 
protection. The APA, however, provides for 
the settlements to be incorporated into a 
final order that would then be enforceable. 

2 Fia. Stat. §120.54(5) of the new statute 
requires the Administration Commission to 


You decided to be an organ and tissue donor. 


But you didn’t tell your family. 


Then you haven't really decided to be a donor. 


Right now, thousands of people are dying, waiting 
for transplants. If you’ve decided to be an organ 
and tissue donor, you must tell your family now 
so they can carry out your decision later. 
To learn more about donation and how to talk 
to your family, call 1-800-355-SHARE. 


Share your life. Share your decision. 


adopt uniform rules of procedure. These 
rules should include provisions relating to 
mediation procedure both in the rulemaking 
and the administrative dispute contexts. 
Agencies must abide by these rules by July 
1, 1998, unless granted an exception. The 
Florida Conflict Resolution Consortium, 
which assisted in the development of the 
uniform rules, also plans to develop guid- 
ance for agencies that wish to use media- 
tion. 

* The statutory provisions for administra- 
tive mediation are listed below: Section 
570.533(3), Department of Agriculture and 
Consumer Services; Sections 497.003 and 
497.119, Department of Banking and Fi- 
mance; Sections 475.25, 718.1255, 
718.501(1)(m), 719.1255, 719.501, 723.037, 
723.038, 489.105, 489.533, and 455.2235, 
Department of Business and Professional 
Regulation; Sections 186.509 and 
163.3189(3)(a), Department of Community 
Affairs; Section 239.109, Department of 
Education; Section 403.0612, Department 
of Environmental Protection; Sections 
39.428, 402.49, and 419.001, Department of 
Health and Rehabilitative Services; Sections 
651.123 and 627.745, Department of Insur- 
ance; Section 440.25, Department of Labor 
and Employment Security; Section 760.11, 
Florida Commission on Human Relations; 
Sections 447.207, 447.403 and 447.407, Pub- 
lic Employees Relations Commission; Sec- 
tion 240.155, State University System. 
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Formula for Success: 
Standing of Indirect Purchasers 
Under the Florida Deceptive 
and Unfair Trade Practices Act 


uring the 1980s, the three 

dominant U.S. manufactur- 

ers of infant formula— 

Abbott Laboratories, 
Bristol-Myers Squibb Company, and 
American Home Products Corpora- 
tion—raised their prices repeatedly, in 
lockstep, and at a rate far exceeding the 
rate of increase in the cost of the 
product’s ingredients. The three manu- 
facturers were sued in federal court for 
price-fixing under the Sherman Act by 
a nationwide class of retail grocery and 
drug stores which purchased infant for- 
mula directly from the defendants, and 
by several substantial retail grocery 
chains which chose to pursue similar 
claims outside the class.! Under the 
Supreme Court’s decision in Illinois 
Brick Co. v. Illinois, 431 U.S. 720 
(1977), only “direct purchasers” like the 
retailers in the infant formula case 
have standing to sue an antitrust de- 
fendant for price-fixing under federal 
law, even when it is clear that those 
direct purchasers have passed on the 
economic effects of an unlawfully in- 
flated price to consumers. 

In Mack v. Bristol-Myers Squibb Co., 
673 So. 2d 100 (Fla. lst DCA 1996), the 
First District Court of Appeal accepted 
an argument that has been advanced 
repeatedly in recent years as a means 
of avoiding the sometimes harsh effect 
of Illinois Brick: while indirect purchas- 
ers may lack standing to sue for price- 
fixing under either federal or state? 
antitrust law, they can sue to recover 
damages for the same conduct under 
state deceptive and unfair trade prac- 
tices laws. In Florida, the statute of 
choice for indirect purchasers is the 
Florida Deceptive and Unfair Trade 
Practices Act (DTPA), F.S. §501.201, et 
seq. The Mack case holds that consum- 
ers have standing to sue for price-fix- 
ing under DTPA despite their lack of 


In light of the First 
DCA’s decision, 
Florida law now 
affords to indirect 
purchasers a remedy 
for price-fixing 
which they lack 
under traditional 
antitrust law 


by William J. Blechman 
and Scott E. Perwin 


standing to sue under either federal or 
state antitrust law.’ 

Faced with an indirect purchaser 
lawsuit for price-fixing under state un- 
fair trade practices law, defendants 
typically have resorted to the argument 
that such a case is “really” or “in sub- 
stance” an antitrust case and should be 
governed by the standing rules devel- 
oped in antitrust law. What never has 
been satisfactorily explained is why a 
price-fixing case should be categorized 
as “really” an antitrust case when the 
conduct it challenges is a violation of 
both antitrust law and a broader body 
of consumer-protection law.* As the 
First DCA put it in Mack, the question 
before the appellate court was as fol- 
lows: 

(W]hether a consumer-purchaser’s standing 


to sue for price-fixing under the Florida 
DTPA is governed (i) by the language of the 
Florida DTPA, which expressly authorizes 
a consumer to bring an action for damages 
for violation of DTPA, or (ii) by a policy 
adopted from Illinois Brick that would bar 
an indirect purchaser from bringing an ac- 
tion under the Florida DTPA based upon a 
claim which is in substance an antitrust 
action to encourage efficient private anti- 
trust enforcement by direct purchasers and 
to avoid conflict between the Florida DTPA 
and the Florida Antitrust Act. 


Mack, 673 So. 2d at 103. 

For reasons discussed below, the First 
DCA chose to follow the language of 
DTPA rather than the judge-made 
standing rule of Illinois Brick. 


Hanover Shoe 
and Illinois Brick 

The status of indirect purchasers and 
the issue of “passing on” first came to 
the U.S. Supreme Court in Hanover 
Shoe, Inc. v. United Shoe Machinery 
Corp., 392 U.S. 481 (1968). In Hanover 
Shoe, the defendant was alleged to have 
monopolized the market for shoe manu- 
facturing equipment through various 
anticompetitive acts. When sued by one 
of its customers, a shoe manufacturer, 
United Shoe Machinery defended itself 
by alleging that the plaintiff simply had 
passed on the illegally inflated price of 
the defendant’s shoe machinery to the 
plaintiff’s own customers and therefore 
had suffered no injury from the 
defendant’s acts. The Supreme Court 
rejected this “passing on” defense, find- 
ing that recognition of such a defense 
would require “additional long and com- 
plicated proceedings” to determine how 
much of an illegal overcharge was ab- 
sorbed by the direct purchaser and how 
much was passed on to indirect pur- 
chasers, and would dilute the economic 
incentive of direct purchasers to enforce 
the antitrust laws. Id. at 493-94. The 
Court recognized that the ultimate bur- 
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den of anticompetitive conduct at the 
manufacturing level may be borne by 
consumers, each of whom has only a 
“tiny stake in a lawsuit and little in- 
terest in attempting a class action.” Id. 
at 494. The Court concluded that the 
remedial purposes of the antitrust laws 
would best be served by adopting a pre- 
sumption that monopolistic over- 
charges are borne entirely by the direct 
purchaser. 

In Illinois Brick, the Court was faced 
with the offensive use of a “passing on” 
claim, and so could not justify the pre- 
sumption recognized in Hanover Shoe 
based solely on a remedial or pro-en- 
forcement view of the antitrust laws. 
The State of Illinois brought a civil an- 
titrust action for price-fixing against 
several manufacturers of concrete block 
used in construction projects. The block 
was incorporated into masonry struc- 
tures by masonry contractors; those 
structures were then purchased by gen- 
eral contractors and incorporated into 
government buildings purchased by the 
state. The state alleged that the prices 
it paid for such buildings were unlaw- 
fully inflated by the concrete block 
manufacturers’ price-fixing conspiracy. 

All parties and the Supreme Court 
agreed that whatever pass-on rule was 
finally adopted “should apply equally 
to plaintiffs and defendants—that an 
indirect purchaser should not be al- 
lowed to use a pass-on theory to recover 
damages from a defendant unless the 
defendant would be allowed to use a 
pass-on defense in a suit by a direct 
purchaser.” Illinois Brick, 431 U.S. at 
729. The Court was thus faced with a 
choice between overruling Hanover 
Shoe and barring the state’s price-fix- 
ing claim. It chose the latter. The Court 
noted pessimistically that permitting 
antitrust suits by indirect purchasers 
“would transform treble-damages ac- 
tions into massive efforts to apportion 
the recovery among all potential plain- 
tiffs that could have absorbed part of 
the overcharge—from direct purchasers 
to middlemen to ultimate consumers.” 
Id. at 737. Aside from the perceived 
problems of apportioning damages, the 
Court expressed a concern that permit- 
ting indirect purchasers to sue would 
diminish the effectiveness of private 
antitrust actions by increasing the costs 
of recovery and reducing the award to 
each injured party. Id. at 745. While 
acknowledging that the direct pur- 
chaser rule “denies recovery to those 


Since the Supreme 
Court’s decisions in 
Hanover Shoe and 
Illinois Brick, a 
number of states 
have enacted 
legislation or 
produced judicial 
rulings which allow 
indirect purchasers 
to sue for antitrust 
violations 


indirect purchasers who may have been 
actually injured by antitrust viola- 
tions,” id. at 746, the Court was will- 
ing to pay that price to achieve the goals 
of simplicity and efficiency in private 
antitrust litigation. 


ARC America 

Since the Supreme Court’s decisions 
in Hanover Shoe and Illinois Brick, a 
number of states have enacted legisla- 
tion or produced judicial rulings which 
allow indirect purchasers to sue for 
antitrust violations under state anti- 
trust statutes. In California v. ARC 
America Corp., 490 U.S. 93 (1989), the 
Court held that such standing rules are 
not preempted by federal law. 

In ARC America, several states which 
were plaintiffs in a price-fixing case 
against concrete and cement manufac- 
turers sought distributions from a 
settlement fund on behalf of indirect 
purchasers whose claims were recog- 
nized under state antitrust law. The 
district court and the court of appeals 
ruled that the Illinois Brick and 
Hanover Shoe prohibition on indirect 
purchaser claims preempted state in- 
direct purchaser laws, thus preventing 
the states from sharing in the settle- 
ment fund to the extent they were not 
direct purchasers. 

The Supreme Court reversed, hold- 
ing that the federal bar’s use of the 
“passing-on” theory announced in 
Hanover Shoe and Illinois Brick does 
not preempt state antitrust statutes 
that create private remedies for indi- 
rect purchasers. ARC America, 490 U.S. 
at 103. There is no federal policy 
against providing antitrust remedies to 


82 THE FLORIDA BAR JOURNAL/MARCH 1997 


indirect purchasers, although no such 
remedy exists under federal law. Ac- 
cording to the Court, such state anti- 
trust remedies would not overly com- 
plicate federal antitrust suits, id. at 
103, and would not reduce the direct 
purchasers’ incentive to sue under fed- 
eral law. Id. at 104. While a defendant 
might be subject to multiple liability if 
indirect purchaser claims were recog- 
nized under state law, the Supreme 
Court held that federal law did not for- 
bid such a result and thus allowed 
states to make their own choice unim- 
peded by federal law. Jd. at 105. 


First DCA’s Decision in Mack 

Given the Florida Legislature’s com- 
mand to give “due consideration and 
great weight” to federal case law in in- 
terpreting state antitrust law, FS. 
§542.32, Florida courts have generally 
denied standing to indirect purchasers 
who sue under the Florida Antitrust 
Act. In Mack, the First DCA held that 
the rule of I/linois Brick does not apply 
to suits brought under the DTPA. The 
decision rests on several related con- 
siderations. 

First, the DTPA evidences an unmis- 
takable legislative intent to afford 
standing to consumers. The purpose of 
the act is “[t]o protect the consuming 
public . . . from those who engage in 
unfair methods of competition, or un- 
conscionable, deceptive, or unfair acts 
or practices in the conduct of any trade 
or commerce.” F.S. §501.202(2). The 
Florida Legislature decreed that its 
provisions “shall be construed liberally 
to promote [such] policies.” F.S. 
§501.202. The act creates an express 
right of action in favor of any “con- 
sumer” who suffers a loss as a result of 
a violation of the act, F.S. §501.211(2), 
and its substantive provisions expressly 
proscribe “unfair methods of competi- 
tion,” including any such methods tar- 
geted by the Federal Trade Commission 
in rules promulgated under §5 of the 
FTC Act. §§501.203(3), 501.204(1).5 
Traditional antitrust violations such as 
price-fixing also constitute unfair meth- 
ods of competition under the FTC Act.® 
These propositions lead to the conclu- 
sion that consumers who can prove they 
have been injured by a violation of the 
federal antitrust laws are proper par- 
ties to maintain an action under the 
Florida DTPA. 

Second, the First DCA was 
unpersuaded by the argument that, in 
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light of the act’s direction to follow fed- 
eral case law interpreting the FTC Act, 
FS. §501.204(2), Florida courts inter- 
preting the DTPA should follow the rule 
of Illinois Brick. The court of appeal 
recognized that the legislature’s refer- 
ence to federal law developed under the 
FTC Act was a reference to the substan- 
tive issue of what conduct constitutes 
an “unfair method of competition” un- 
der the DTPA rather than a reference 
to the procedural issue of who has 
standing to sue. Indeed, although the 
court’s opinion in Mack does not men- 
tion it, thereare no rules of standing in 
cases brought under §5 of the FTC Act, 
because there is no private right of ac- 
tion for violations of the FTC Act.’ The 
Federal Trade Commission is the only 
entity with standing to enforce the FTC 
Act. Standing rules in federal antitrust 
cases have been developed by interpret- 
ing §4 of the Clayton Act, 15 U.S.C. 
§15(a)—a statute not mentioned in the 
DTPA. 

Third, the court of appeal noted with 
approval the Supreme Court’s holding 
in ARC America that Illinois Brick does 
not preclude the states from adopting 
more generous rules of standing under 
state antitrust law. IfJllinois Brick does 
not preempt a state indirect-purchaser 
antitrust statute, as the Supreme Court 
held in ARC America, then it certainly 
cannot preclude a state from affording 
indirect purchasers a remedy for price- 
fixing under state deceptive trade prac- 
tices law. 

Fourth, the court of appeal rejected 
the contention that its decision to rec- 
ognize indirect-purchaser standing 
would nullify the Florida Legislature’s 
decision not to enact an Illinois Brick 
repealer as part of the FloridaAntitrust 
Act. As the opinion in Mack points out, 
recognition of indirect-purchaser stand- 
ing under the DTPA has no effect on 
state antitrust law, which remains tied 
by legislative direction to federal law. 
Ultimately, the court found that any 
apparent inconsistency between state 
antitrust law and the DTPA could not 
override the clear expressions of legis- 
lative intent embedded in the DTPA. 

Finally, the Mack court observed that 
permitting indirect purchasers to sue 
for price-fixing under Florida’s DTPA 
would not contravene any legislative or 
judicial policies underlying state anti- 
trust law. As the U.S. Supreme Court 
held in ARC America, there is no anti- 
trust policy which forbids indirect pur- 


Recognition of 
indirect-purchaser 
standing under the 
DTPA has no effect 

on state antitrust 
law, which remains 
tied by legislative 
direction to federal 
law 


chasers from suing price-fixers who are 
remote from them in the distribution 
chain. Recognition of indirect-pur- 
chaser standing under the DTPA no 
more conflicts with the denial of indi- 
rect-purchaser standing under state 
antitrust law than recognition of indi- 
rect-purchaser standing under state 
antitrust law would conflict with denial 
of such standing under federal law. 


Indirect Purchaser Cases 
From Other States 

Three decisions from other states— 
all of them infant formula cases—ad- 
dress an indirect purchaser’s standing 
to sue for price-fixing under state con- 
sumer protection laws. 

In Boos v. Abbott Laboratories, 925 
F. Supp. 49 (D. Mass. 1996), an indi- 
rect purchaser of infant formula sued 
for price-fixing under Massachusetts’ 
antitrust and unfair competition stat- 
utes. Although the state antitrust act 
did not expressly cover an indirect 
purchaser’s standing to sue, it did re- 
quire courts to construe that law in 
harmony with judicial interpretations 
of comparable federal antitrust stat- 
utes. Jd. at 51, 56. The court ruled that, 
since Illinois Brick precludes federal 
indirect purchaser antitrust claims, 
Massachusetts’ antitrust law similarly 
does not allow such claims. 

The district court recognized that 
whether an indirect purchaser has 
standing under state consumer protec- 
tion law is a more difficult question. 
Several factors militated in favor of rec- 
ognizing such standing. In 1979, two 
years after Illinois Brick was decided, 
Massachusetts’ consumer protection 


law was amended to eliminate the re- 
quirement of privity between the con- 
sumer claimant and the defendant. Id. 
at 55. That amendment thus expanded 
the category of potential claimants to 
include indirect purchasers. Id. More- 
over, although the state antitrust stat- 
ute required by its terms that it be har- 
monized with federal antitrust law, the 
consumer protection statute contained 
no such restriction. Id. at 57. Because 
the issue was one of first impression 
under Massachusetts law, the district 
court certified the issue to the state’s 
highest court. 

In Abbott Laboratories, Inc. v. Segura, 
907 S.W.2d 503 (Tex. 1995), a divided 
Texas Supreme Court barred indirect 
purchasers from suing under the state’s 
consumer protection act for antitrust 
violations. 

The majority opinion in Segura “is 
not based on any determination of 
standing under the [Texas consumer 
protection act].” Segura, 907 S.W. 2d at 
507. Rather, it is based on the view that 
permitting an indirect purchaser claim 
for an antitrust violation under the 
Texas consumer protection law would 
constitute “an end run around the [I/Ili- 
nois Brick] policies allowing only direct 
purchasers to recover under the [Texas] 
Antitrust Act.” Jd. at 506. A concurring 
opinion sidestepped the Illinois Brick 
issue and ruled on the merits that there 
was insufficient evidence that defen- 
dants’ conduct constituted a violation 
of the Texas consumer protection law. 
Id. at 509-10. Another concurring opin- 
ion joined in the dismissal of the indi- 
rect purchasers’ claims on the grounds 
that antitrust claims are not “cogni- 
zable” under the Texas consumer pro- 
tection act. Id. at 511; see also id. at 512- 
13. 

The dissenters in Segura would have 
upheld the standing of the indirect pur- 
chasers to sue for damages under the 
consumer protection law based on an- 
titrust violations. They reasoned that 
the state antitrust and consumer pro- 
tection statutes did not conflict by their 
terms, Segura, 907 S.W.2d at 514; that 
the remedies in the two statutory 
schemes were cumulative, id. at 514- 
15; and that permitting indirect pur- 
chaser claims promoted the state’s in- 
terest in protecting consumers against 
unfair trade practices. Id. 

Finally, in Blake v. Abbott Laborato- 
ries, Inc., 1996 WL 134947 (Tenn. App. 
1996), a consumer sued the infant for- 
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mula companies for price-fixing and 
monopolization in violation of state 
antitrust and consumer protection stat- 
utes. The trial court dismissed the com- 
plaint for failure to state a claim, but 
the court of appeals reversed, reason- 
ing that price-fixing is an unfair trade 
practice which can be challenged by 
indirect purchasers both under state 
antitrust law and under the cumulative 
remedies of the state consumer protec- 
tion statute. 


Conclusion 

The antitrust laws are designed to 
maintain competitive markets and 
thereby prevent economic injury to 
firms and individuals who buy from or 
sell into those markets. When the an- 
titrust laws are violated, the reduction 
in competition and the resulting in- 
crease in market prices injure not only 
those who purchase directly from the 
violators, but also those who pay in- 
flated prices for goods and services far- 
ther down the distribution chain. 
There are sound reasons underlying the 
U.S. Supreme Court’s decision in JIli- 
nois Brick, but—as the Supreme Court 
held in ARC America—those reasons do 
not preclude a state legislature from 
adopting a contrary rule in cases gov- 
erned by state law. As the First DCA 
recognized in Mack, the Florida Legis- 
lature adopted such a rule when it en- 
acted the DTPA. 

Mack is now Florida law. Until an- 
other district court of appeal or the 
Florida Supreme Court decides the is- 
sue differently, it is binding on trial 
courts throughout the state® as well as 
on federal courts deciding cases that 
arise under Florida law." In light of the 
First DCA’s decision, Florida law now 
affords to indirect purchasers a remedy 
for price-fixing which they lack under 
traditional antitrust law. O 


1 In re Infant Formula Antitrust Litiga- 
tion, MDL Docket No. 878 (N.D. Fla.). The 
authors’ firm represented a group of direct 
purchasers in MDL 878. 

? The state antitrust statutes of many 
states, including Florida, direct state judges 
to follow federal case law in construing state 
antitrust law. Fia. Stat. §542.32. In Mack v. 
Bristol-Myers Squibb Co., 673 So. 2d 100 
(Fla. 1st D.C.A. 1996), the trial court held 
that indirect purchasers lack standing to sue 
under the Florida AntitrustAct of 1980, 
Stat. ch. 542, and that ruling was not ap- 
pealed. Mack, 673 So. 2d at 103. 

3 Recognizing the potential significance of 
its ruling, the First DCA certified its hold- 
ing to the Florida Supreme Court as involv- 


ing a question of great public importance. 
The parties subsequently settled the case, 
and we are advised that Bristol-Myers’ ap- 
peal to the Florida Supreme Court will be 
dismissed. 

4 It is not uncommon for the same conduct 
to give rise to at least two different causes 
of action under state law. For example, a 
misrepresentation in connection with the 
sale of securities may constitute common 
law fraud and a violation of Fia. Star. 
§517.301.An insurance company’s bad faith 
failure to pay an insured’s claim may be 
actionable under Fia. Stat. §624.155 and 
also constitute a breach of its common law 
duty of good faith and fair dealing. Misap- 
propriation of a trade secret may be action- 
able under Fa. Star. §688.004 and also con- 
stitute common law breach of contract or 
breach of fiduciary duty. The unauthorized 
use of a trademark may constitute infringe- 
ment under Fia. Stat. §495.131 and dilu- 
tion under §495.151. Theft may be action- 
able under Fia. Stat. §812.014 (theft, 
robbery and related crimes) as well as FLa. 
Stat. §772.111 (civil remedies for criminal 
practices). 

5 The 1993 amendments eliminated the 
limiting definitions of “supplier” and “con- 
sumer transaction” that had restricted the 
scope of the act. See Fa. Stat. §501.203(1), 
(3) (1973). Those amendments also ex- 
panded the substantive provisions of the act 
to include violations of any rules or stan- 
dards promulgated under the Federal Trade 
Commission Act, 15 U.S.C. §41, et seq., and 
any laws, rules, or statutes proscribing un- 
fair methods of competition. Fia. Star. 
§§501.203(3), 501.204(2). 

® See Federal Trade Comm’n v. Indiana 
Fed’n of Dentists, 476 U.S. 447, 454-55 
(1986); Federal Trade Comm’n v. Cement 
Institute, 333 U.S. 683, 693-94 (1948). 

7 See., e.g., Fulton v. Hecht, 580 F.2d 1243, 
1249 n.2 (5th Cir. 1978), cert. denied, 440 
U.S. 981 (1979). 

8 In the simplest case, where the supply 
and demand curves are linear, each has an 
elasticity of one and there is a single set of 
intermediaries between the price-fixers (or 
monopolist) and consumers, 50 percent of 
an illegal overcharge will be passed on to 
the ultimate consumer. Such an overcharge 
has the same economic effect as an indus- 
try-wide tax on the intermediaries, which 
both raises prices and reduces output. The 
situation can be depicted graphically as fol- 
lows: 
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In this example, a monopolistic overcharge 
imposed at the manufacturing level shifts 
the intermediaries’ supply curve from S to 
S' and thereby shifts the equilibrium point 
from A to B. If the size of the overcharge is 
$1, then, under the simplified conditions 
described above, the equilibrium point will 
move up $.50 in price and down .5 units in 
quantity. See generally Harris & Sullivan, 
Passing on the Monopoly Overcharge: A 
Comprehensive Policy Analysis, 128 U. Pa. 
L. Rev. 269 (1979). 

° See Pardo v. State, 596 So. 2d 665, 666 
(Fla. 1992) (absent interdistrict conflict, 
decisions of district courts of appeal bind all 
Florida trial courts). 

10 See Twiss v. Kury, 25 F.3d 1551, 1557 
(11th Cir. 1994) (absent some indication that 
state supreme court would decide issue dif- 
ferently, federal courts are required to fol- 
low decisions of state intermediate appel- 
late courts). 
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FAMILY LAW 


Divorcing Spouses Can File Income 
Tax Returns as Unmarried Individuals 
Prior to Dissolution of Marriage 


f the divorcing spouses are 

married at the end of the year, 

it is usually, but not always,’ 

beneficial to file joint tax re- 
turns. However, if one spouse refuses 
to join the other in a joint return,” there 
is still an advantage to a spouse in fil- 
ing as an unmarried individual rather 
than as married, filing separately.® This 
can be done but only under certain al- 
lowable circumstances, notwithstand- 
ing the parties are married. Although 
numerous Florida attorneys believe 
that the entry of temporary alimony 
orders in Florida dissolution of mar- 
riage proceedings or proceedings for 
alimony unconnected with dissolution 
afford those requisite conditions,’ the 
Internal Revenue Service is unlikely to 
agree. However, under stated condi- 
tions, married Florida taxpayers may 
avail themselves of being able to file 
their federal tax returns as unmarried 
persons. 


Legally Separated Spouses 

e Excerpts From I.R.C. §7703 

Sec. 7703. Determination of marital status. 
(a) General Rule. 

For purposes of part V of subchapter B 
of chapter 1 and those provisions of this title 
which refer to this subsection— 

(1) the determination of whether an in- 
dividual is married shall be made as of the 
close of his taxable year; except that if his 
spouse dies during his taxable year such 
determination shall be made as of the time 
of such death; and 

(2) an individual legally separated from 
his spouse under a decree of divorce or of 
separate maintenance shall not be consid- 
ered as married. 


Decree of Separate 
Maintenance Required 
Taxpayers, although still legally mar- 
ried (i.e., not yet finally divorced), may 
file their tax returns as individuals as 


The key 
consideration is that 
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as an unmarried 
individual while still 
married, there must 
be a decree, order, or 
Judgment of legal 
separation 
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if unmarried, provided there is a decree, 
order, or judgment for “separate main- 
tenance” which legally separates the 
spouses. 

The key consideration is that to 
qualify for filing as an unmarried indi- 
vidual while still married, there must 
be a decree, order, or judgment of legal 
separation.® In other words, the mari- 
tal status of the parties must have 
changed by court order, judgment, or 
decree. The question as to whether a 
taxpayer is “legally separated” under 
the provisions of IRC §7703(a)(2) is to 
be determined in accordance with the 
laws of the state of the parties’ domi- 
cile.® The proper inquiry, the court said 
in Boyer v. Commissioner, 732 F.2d 191, 
194 (D.C. Cir. 1984): 


{I]s not whether a state order of separate 
maintenance affects marriage status under 
applicable state law; rather the proper in- 
quiry is whether an order of separate main- 
tenance affects marriage status in such a 
way that it is deemed a legal separation 
under applicable state law. See Capodanno 
v. Commissioner, 602 F.2d 64, 67 (3d Cir. 
1979); Seaman v. Commissioner, 479 F.2d 
336, 338 (9th Cir. 1973) (“since a California 
interlocutory [divorce] decree does not dis- 
solve the marriage, the spouses are still 
married for federal tax purposes”). In other 
words, a party must be legally separated 
under state law in order to be eligible to file 
as single for federal income tax purposes. 


Even in states that have statutes that 
provide for proceedings which will le- 
gally separate the spouses, a temporary 
order for support in such action will not 
qualify.’ 

In Capodanno v. Commissioner, 602 
F.2d 64 (3d Cir. 1979), it was held that 
the wife was not entitled to file as an 
unmarried individual just because she 
obtained an award from a New Jersey 
court for separate maintenance. The 
Tax Court was affirmed in holding that 
the parties “were not legally separated 
under the [New Jersey] separate main- 
tenance decree.”® The court reasoned: 
“Whether [a spouse] may file as an un- 
married individual depends on whether 
she is legally separated . . . within the 
meaning of 26 U.S.C. 143(2).° This, in 
turn, depends upon the consequences 
of a separate maintenance decree un- 
der New Jersey law.” 

The court analyzed New Jersey law 
and found that the particular provision 
under which the decree of separate 
maintenance was obtained did not ef- 
fect a legal separation. Rather, the court 
found that the particular decree merely 
had the effect of “a money judgment 
determining the financial extent of the 
husband’s duty to support his wife and 
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children, if any.”’° The court further 
stated: 

[A] separate maintenance decree under New 
Jersey law does not legitimize the living 
apart of a husband and wife. Separate main- 
tenance is thus different from limited di- 
vorce which nullifies the marital obligation 
of cohabitation. Separate maintenance ex- 
ists to enforce the husband’s obligation of 
support and favors a resumption of cohabi- 
tation.... 


A voluntary exclusion from the mari- 
tal residence (without court order or 
other intervention) by a spouse does not 
entitle that spouse to file as an unmar- 
ried individual even though the parties 
remain apart. This was made quite 
clear in Kellner v. Commissioner, T.C.M. 
1971-103, wherein the court ruled: “Ac- 
tual separation does not satisfy the 
statute which requires that (1) there 
must be a legal separation and (2) that 
such separation must have been accom- 
plished by a ‘decree of divorce or of sepa- 
rate maintenance.’ ” 

Even if a court, in the divorce action, 
grants exclusive possession of the mari- 
tal residence, pendente lite, such an 
order is not tantamount to “a decree of 
separate maintenance” as is required 
by IRC §7703(a)(2)." So, too, an order 
for temporary support in the divorce 
proceedings will not qualify. 

In Klementowski v. Commissioner, 
T.C.M. 1986-145, it was held that an 
order awarding temporary support, cus- 
tody of the children, and exclusive pos- 
session of the marital residence pend- 
ing the outcome of the final hearing on 
an action for absolute divorce will not 
entitle the spouses to file as single in- 
dividuals. The court inferred that had 
the wife filed a New York action for a 
legal separation, a final order on such 
action would meet the standard of IRC 
§7703(a)(2). The court rejected the ar- 
gument that by granting exclusive pos- 
session of the marital residence to one 
of the spouses, it ordered the parties to 
live separate and apart, and thereby “so 
changed the incidents of the marriage 
as to constitute a legal separation 
within the meaning of ‘the Code.’” The 
court articulated: 


A court order granting exclusive possession 
of the marital residence to the wife, with- 
out more, does not meet the provisions of 
section 143(a)(2) which require (1) a legal 
separation, (2) which must have been ac- 
complished by a decree of divorce or of sepa- 
rate maintenance. Here, we have a court 
order which provides for only temporary 
maintenance pending a trial on the action 
for divorce and under New York law the 


court is empowered to grant exclusive pos- 
session of the marital property to one of the 
parties pending a final judgment in the 
case. ...An interlocutory order, such as we 
have here, granting petitioner’s wife exclu- 
sive possession of the marital home and pro- 
viding temporary maintenance, is not the 
equivalent of a legal separation within the 
meaning of section 143(a)(2). 


In Dunn v. Commissioner, 70 T.C. 
361, 367 (1978), the court points out 
that an action to compel support under 
a divorce statute is distinctly different 
from an action for legal separation. It 
noted that, “A temporary order for sup- 
port during the pendency of a divorce 
proceeding is more in the nature of an 
order for support and like such an or- 
der for support the marital status is 
unaffected.” 

Where state law provides for one pro- 
vision of the statute for the divorce pro- 
ceedings to obtain a final dissolution of 
the marriage” and another provision of 
the statute provides for separation or 
separate maintenance,’ if the order of 
support was in the divorce proceedings 
as distinct from the proceedings under 
the separation or support proceedings 
(without divorce), there is then no doubt 
that there can be no return filed as an 
unmarried person until the divorce is 
final. 


Separation Agreements 

IRS Reg. §1.143-1 (issued under 
former IRC §143, but still valid) pro- 
vides that parties remain married for 
federal tax purposes when they live 
apart unless they are “legally separated 
under a decree of divorce or separate 
maintenance.” (Emphasis supplied.) 
Example 1 of the same regulations il- 
lustrates that a separation agreement 
alone‘ will not cause the parties to be 
treated as not married under §7703(a): 
Example (1). Taxpayer A and his wife both 
make their returns on a calendar year ba- 
sis. In July 1954, they enter into a separa- 
tion agreement and thereafter live apart, 
but no decree of divorce or separate main- 
tenance is issued until March 1955.... Bis 
considered as married to A (although per- 


manently separated by agreement) on the 
last day of 1954. 


The above rule has been followed by 
the Tax Court. See James F. Donigan, 
68 T.C. 632 (1977). 


Householders With 
Children, Living Apart 

IRC §2(c) provides: “For purposes of 
this part [tax on individuals] . . . an in- 
dividual shall be treated as not mar- 
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ried at the close of the taxable year if 
such individual is so treated under the 
provisions of Section 7703(b).” 

IRC § 7703(b) provides that, if the 
following tests can be met as to “Cer- 
tain Married Individuals Living Apart,” 
such individuals shall not be considered 
as married. 

IRC §7703(b) reads: 


(b) Certain married individuals living apart. 


For purposes of those provisions of this 
title which refer to this subsection if— 


(1) an individual who is married (within 
the meaning of subsection (a)) and who files 
a separate return maintains as his home a 
household which constitutes for more than 
one-half of the taxable year the principal 
place of abode of a child (within the mean- 
ing of section 151(c)(3)) with respect to 
whom such individual is entitled to a de- 
duction for the taxable year under section 
151 (or would be so entitled but for para- 
graph (2) and (4) of section 152(e),' 


(2) such individual furnishes over one- 
half of the cost of maintaining such house- 
hold during the taxable year, and 


(3) during the last 6 months of the tax- 
able year, such individual’s spouse is not a 
member of such household, such individual 
shall not be considered as married. 


“A child” is defined in IRC §151(c)(3) 
as an individual “who is a son, stepson, 
daughter, or stepdaughter of the tax- 
payer.” The regulations go a little fur- 
ther. IRS Reg. §1.151-3(a) defines a 
child also to include: “adopted son, 
adopted daughter, . . . a child who is a 
member of an individual’s household if 
the child was placed with the individual 
by an authorized placement agency for 
legal adoption pursuant to a formal ap- 
plication filed by the individual with 
the agency, or... a foster child... of 
the taxpayer.” 

The household must actually consti- 
tute the home of the individual for the 
taxable year. However, a physical 
change in the location of the home will 
not prevent the taxpayer from qualify- 
ing. The individual and such dependent 
will be considered as occupying the 
household during temporary absences 
due to special circumstances.!* 


Conclusion 

A married person therefore under the 
above prescribed conditions may file a 
tax return under the favorable status 
of a single person as if unmarried and 
thereby save on income taxes, but the 
conditions under which they can do so 
are narrow and strictly defined. If a 


* 


person who is now a Florida resident 
has come into the state from a jurisdic- 
tion with a judgment or decree of legal 
separation, they can file as an unmar- 
ried person. Likewise, a Florida resi- 
dent who is separated from their 
spouse, who maintains as their princi- 
pal residence a home wherein a child 
of theirs resides during the last six 
months of the taxable year, who fur- 
nishes more than one-half of the cost 
of maintaining such household, and is 
entitled to the dependency exemption 
may file as an unmarried person. 0 


1 MELVYN FRUMKES, Divorce TAXATION 
Hanpsook: A PracTicaL GUIDE FOR LAWYERS 
& JupceEs §10.3 (1995). 

2 A court should not require a spouse to 
file a joint return because of the potential 
for both civil and criminal liability. Leftwich 
v. Leftwich, 442A.2d 139 (D.C.A. App. 1980), 
Sweeney v. Sweeney, 583 So. 2d 398 (Fla. 
1st D.C.A. 1991). There is contrary author- 
ity, however. See Theroux v. Boehmler, 410 
N.W. 2d 354 (Minn. Ct. App. 1987). In 
Sweeney, the Florida court noted that if one 
spouse fails to sign a joint return, the trial 
court “can consider whether there will be 
tax consequences for either party as a re- 
sult of filing an individual return which 
should be taken into consideration when 
revaluating the entire equitable distribu- 
tion.” 

3 Compare the 1997 brackets for a single 
taxpayer to that of married, filing sepa- 
rately. Single is the first category below, 
married, filing separately is under that. 


(See chart below) 


Furthermore, there are certain limita- 
tions imposed upon married persons filing 
separately that do not bind those who can 
file individually as unmarried persons. For 
example, interest on a note secured by a 
home mortgage is deductible on an indebt- 
edness for acquisition of a qualified resi- 
dence up to $1 million or for a home equity 
indebtedness on a qualified residence up to 
$100,000 for those who file married, filing 
jointly or individually as unmarried. For 
those who are married, filing separately, the 
indebtedness limitations are respectively 
$500,000 and $50,000. I.R.C. §163(h). See 
FRUMKES, supra note 1, at §2.4. 

4 There is no legal separation in Florida. 
But see Legget v. Commissioner, 329 F.2d 
509 (2d Cir. 1964), where Judge Friendly, 
for the court, analyzed Florida law as it then 


existed and concluded that the then-F.a. 
Stat. §65.09, authorizing alimony without 
divorce was in the nature of enabling a lim- 
ited divorce and would thus qualify as “a 
legal separation.” Note first that the Legget 
decision dealt with I.R.C. §71 (the alimony 
section of the Code), not I.R.C. §7703, and 
second, the holding should not be applicable 
to an action under the present Fa. Star. 
§61.09, entitled “Alimony and Child Support 
Unconnected With Dissolution” because 
notwithstanding the “Note” by the Florida 
Division of Statutory Revision that the 
present Fa. Star. §61.09 is “Former Section 
65.09,” the current Fa. Stat. §61.09 is far 
different than the former Fta. Star. §65.09. 

5 “Generally, courts interpret legal sepa- 
ration strictly when determining what forms 
of separation orders satisfy Section 
7703(a)(3).” Ulven, The Separation Penalty: 
Problems in Establishing Legal Separation 
for Filing Status, 45 Tax Law. 903, 904 (ABA) 
(spring 1992). 

6 Dunn v. Commissioner, 70 T.C. 361, 366 
(1978), aff. without opinion, 601 F.2d 599 
(3d Cir. 1979). 

7 Boyer v. Commissioner, 732 F.2d 191 
(D.C. Cir. 1984). 

8 The New Jersey statute, N.J.S.A. 2A: 34- 

24, for separate maintenance, provides, in 
part: 
“If a husband, without justifiable cause, 
shall abandon his wife or separate himself 
from her and refuse or neglect to maintain 
and provide for her, the court may order 
suitable support and maintenance to be paid 
and provided by the husband for the wife 
and her children, or any of them, by their 
marriage, or to be made out of his property 
and for such time as the nature of the case 
and circumstances of the parties render 
suitable and proper.” 

° This is now I.R.C. §7703(a)(2). 

10 New Jersey does have a statute allow- 
ing for a legal separation, i.e., a judgment 
of divorce from bed and board (limited di- 
vorce) pursuant to N.J.S.A. 2A: 34-3, but the 
separate maintenance action was merely for 
support and does not change the status of 
the marriage. 

1 See Hill v. Commissioner, T.C.M. 1983- 
112, where the court rejected the husband’s 
argument that because he was ordered to 
vacate the residence that maintained his 
wife, he was “legally separated,” that since 
he was not “illegally separated, he there- 
fore must have been legally separated.” In 
stating it did not agree, the court went on 
to articulate that, “While it may be that 
some individuals would not understand the 
difference between being ‘separated’ from 
their spouse and being ‘legally separated’ 
from their spouse, the law itself is clear that 
in order to be considered an unmarried in- 
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dividual, a taxpayer must be ‘legally sepa- 
rated’ from his spouse ‘under a decree of 
divorce or of separate maintenance.’ The 
mere intervention of a court during the pen- 
dency of a divorce proceeding ordering a 
party to vacate the marital home or to pro- 
vide alimony and child support is not equiva- 
lent to a ‘legal separation’ within the mean- 
ing of section 143(a)(2).” 

” A divorce of a vinculo matrimonii (a fi- 
nal divorce). 

13 Similar to a divorce mensa et thoro (from 
bed and board). 

4 “Tf tax consequences of the separation 
are important to the couple, practitioners 
should advise their clients of the risk asso- 
ciated with voluntary agreements. Courts 
have not recognized voluntary separation 
agreements as creating legal separations.” 
Ulven, supra note 5, at 908. 

5 The Dependency Exemption provision of 
the Internal Revenue Code. 

16 T.R.S. Reg. §1.143-1(b)(3). 
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TRIAL LAWYERS FORUM. 


Distinguishing Quantum Meruit and Unjust 
Enrichment in the Construction Setting 


t is not uncommon in construc- 

tion litigation for practitioners 

to confuse the theories of recov- 

ery commonly known as “quan- 
tum meruit” and “unjust enrichment.” 
Typically these theories are pled as al- 
ternate counts where a plaintiff is un- 
certain as to the viability of a claim for 
breach of contract or for foreclosure of 
a construction lien. Sometimes, how- 
ever, both quantum meruit and unjust 
enrichment are improperly pled in the 
same complaint, and sometimes the 
remedy chosen is incorrect for the cir- 
cumstances of the claim. The failure to 
differentiate between the two may lead 
to a misguided analysis of a claim with 
consequences potentially fatal to the 
litigation. 

One source of confusion may be that 
quantum meruit evolved in law as a 
means to accomplish exactly the same 
equitable result—preventing the “un- 
just enrichment” that might occur 
where a party who had performed a 
service was without a contract remedy 
because of the strict pleading require- 
ments of the common law writ system.' 
Therefore, courts discussing quantum 
meruit sometimes refer to the norma- 
tive goal of preventing a party from be- 
coming “unjustly enriched” without in- 
tending to invoke the equitable remedy 
known as unjust enrichment. See, e.g., 
Tobin & Tobin Ins. Agency, Inc. v. 
Zeskind, 315 So. 2d 518, 520 (Fla. 3d 
DCA 1975).? In fact, “unjust enrich- 
ment” is identified as one of the ele- 
ments of a quantum meruit claim. See 
infra. 

In analyzing whether a particular 
case should be pled as quantum meruit 
or unjust enrichment, it is well to rec- 
ognize that, while the underlying pur- 
poses of each are the same, the ele- 
ments of the respective actions are 
different. 


Quantum meruit 
and unjust 
enrichment are not 
interchangeable. 
Because one sounds 
in equity and the 
other in law, they 
may not both be pled 
simultaneously for 
the same claim 


by H. Hugh McConnell 


Quantum Meruit 

The term “quantum meruit” actually 
describes the measure of damages for 
recovery on a contract that is said to be 
“implied in fact.”* The law imputes the 
existence of a contract based upon one 
party’s having performed services un- 
der circumstances in which the parties 
must have understood and intended 
compensation to be paid. Tipper v. Great 
Lakes Chem. Co., 281 So. 2d 10 (Fla. 
1973). Therefore, recovery in quantum 
meruit is said to be based upon the “as- 
sent” of the parties and, being contrac- 
tual in nature, it sounds in law. Rite- 
way Painting & Plastering, Inc. v. Tetor, 
582 So. 2d 15 (Fla. 2d DCA 1991), rev. 
dismissed, 587 So. 2d 1329 (Fla. 1991). 
To recover under quantum meruit one 
must show that the recipient: 1) acqui- 
esced in the provision of services; 2) was 
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aware that the provider expected to be 
compensated; and 3) was unjustly en- 
riched thereby. Hermanowski v. 
Naranja Lakes Condominium No. Five, 
Inc., 421 So. 2d 558 (Fla. 3d DCA 1982), 
rev. denied, 430 So. 2d 451 (Fla. 1983). 

Quantum meruit recovery is appro- 
priate where the parties, by their con- 
duct, have formed a relationship which 
is contractual in nature, even though 
an enforceable contract may never have 
been created. For example, where a 
written agreement between an owner 
and a contractor is deemed unenforce- 
able as a result of a technical deficiency 
or because it violates public policy, the 
contractor may still recover in quantum 
meruit. See, e.g., Wood v. Black, 60 So. 
2d 15 (1952) (contract unenforceable 
because contractor not licensed); Tobin 
& Tobin Ins. Agency, Inc. v. Zeskind, 315 
So. 2d 518 (statute of frauds barred en- 
forcement of oral contract). As a gen- 
eral rule, one should not look to recover 
in quantum meruit unless there have 
been direct dealings between the par- 
ties that create the basis for the con- 
tract to be implied “in fact.” 

Since specific terms in an implied 
contract are absent, the law supplies 
the missing contract price by asking 
what one would have to pay in the open 
market for the same work. Thus the 
measure of damages under quantum 
meruit is defined as “the reasonable 
value of the labor performed and the 
market value of the materials fur- 
nished” to the project. Moore v. Span- 
ish River Land Co., 159 So. 673, 674 
(Fla. 1935). 


Unjust Enrichment 

Unjust enrichment suffers from a 
confusion of nomenclature.* Although 
it is referred to as “quasi-contract” and 
said to be based upon a “contract im- 
plied in law,” it is not a contract at all. 


q 
a 
3 


Rather, it is legal fiction described as 
“an obligation imposed by law to do jus- 
tice even though it is clear that no 
promise was ever made or intended.”® 
By contrast with quantum meruit, re- 
covery for unjust enrichment is not pre- 
mised upon there having been “assent” 
between the parties. While quantum 
meruit arises out of the expectation of 
the parties, unjust enrichment is based 
upon society’s interest in preventing the 
injustice of a person’s retaining a ben- 
efit for which no payment has been 
made to the provider. 

To recover under an unjust enrich- 
ment theory, the following elements 
must be proven: 1) lack of an adequate 
remedy at law; 2) a benefit conferred 
upon the defendant by the plaintiff 
coupled with the defendant’s apprecia- 
tion of the benefit (i.e., an “enrich- 
ment”); and 3) acceptance and retention 
of the benefit under circumstances that 
make it inequitable for him or her to 
do so without paying the value of it (i.e., 
an “injustice”). Challenge Air Transport, 
Inc. v. Transportes Aereos Nacionales, 
S.A., 520 So. 2d 323 (Fla. 3d DCA 1988). 
Each of these elements can present 
knotty problems for the unwary. 


Inadequacy of the Remedy 

The absence of an adequate remedy 
at law may prove trickier than it ap- 
pears, because there is no clear rule 
defining when the lack of a legal rem- 
edy is sufficiently complete to justify 
invocation of equity. Courts seem to 
apply different standards. Typically, a 
subcontractor not in privity with an 
owner will seek to enforce a lien to re- 
cover payment refused him by the gen- 
eral contractor. Where the subcontrac- 
tor has failed to comply with the 
notoriously technical requirements of 
the construction lien law,® one custom- 
arily invokes equity to prevent the 
owner’s being unjustly enriched at the 
subcontractor’s expense. For example, 
in Rite-way Painting & Plastering, Inc. 
v. Tetor, 582 So. 2d 15 (Fla. 2d DCA 
1991), a subcontractor failed to serve 
the notice to owner within the manda- 
tory 45 days allowed, and the court rec- 
ognized that unjust enrichment would 
lie as a basis for recovery from the 
owner. 

The decision in Rite-way can be con- 
trasted with that in Pinewood Plumb- 
ing Supply, Inc. v. Centennial Construc- 
tion, Inc., 489 So. 2d 216 (Fla. 3d DCA 
1986), in which a nonprivity supplier 


failed to serve the proper notice to al- 
low it to recover against the general 
contractor and its surety under FS. 
§255.05.’ The Pinewood court refused 
to allow unjust enrichment, holding 
that the subcontractor had an adequate 
remedy at law under §255.05 but failed 
properly to use it. “Pinewood’s failure 
to comply with the notice require- 
ments,” stated the Third District, “does 
not make the remedy inadequate.” Id. 
at 217. Except that the two cases in- 
volve separate—albeit closely analo- 
gous—statutes, there is no meaningful 
way in which to harmonize these deci- 
sions. Litigants are left to argue over 
whether one’s self-inflicted lack of an 
adequate remedy bars equitable relief. 

Another complication involves the 
adequacy of remedies against co-par- 
ties. The existence of a valid legal rem- 
edy against one party will bar recovery 
in equity against another party.® A 
claimant cannot seek unjust enrich- 
ment against one party until it first 
exhausts its legal remedies against 
other parties. For example, in Maloney 
v. Therm Alum Inds., Corp., 636 So. 2d 
767 (Fla. 4th DCA 1994), rev. denied, 
645 So. 2d 456 (Fla. 1994), a subcon- 
tractor whose lien rights had been ex- 
tinguished by foreclosure of a superior 
mortgage sought to recover against the 
owner through unjust enrichment. The 
Fourth District reversed the judgment 
against the owner because the subcon- 
tractor was still engaged in arbitration 
with the contractor, and it was, there- 
fore, “premature” to permit an “indirect 
equity claim” against the owner until 
it had been determined whether the 
subcontractor would be fully compen- 
sated through the arbitration. Id. at 
769. 

An otherwise viable legal remedy 
against one party may be inadequate 
where the financial weakness of that 
party would render a judgment uncol- 
lectible. See, e.g., Deanna Constr. Co., 
Inc. v. Sarasota Entertainment Corp., 
563 So. 2d 150 (Fla. 2d DCA 1990). Es- 
tablishing the insufficiency of one’s 
remedy against a dissolved corporation 
or a party in bankruptcy should cause 
no problem,° but where a party is still 
in business and only suspected of be- 
ing financially insecure, the task of 
proving the inadequacy of the remedy 
will be substantially more difficult. Fi- 
nancial solvency is a factual issue, and 
claimants should undertake to plead 
and prove as an affirmative part of their 


case the unlikelihood of collecting 
against a party. Jd. It should not be as- 
sumed, for example, that simply be- 
cause one party failed to defend a claim, 
a default judgment would be uncollect- 
ible. 


Has the Defendant 
Been “Enriched”? 

There is a crucial theoretical differ- 
ence between the measure of recovery 
under unjust enrichment and that un- 
der quantum meruit. Unjust enrich- 
ment focuses on the “benefit conferred” 
upon the recipient rather than the rea- 
sonable value of services provided by 
the claimant as determined from the 
market. That is, one looks through the 
eyes of the recipient to determine 
whether what was done constituted a 
benefit at all and, if so, what was the 
value received. In some cases, there 
may be no difference in the dollar 
amount as viewed from either side, but 
in others the difference may be great. 

This may readily be seen by compar- 
ing Henry M. Butler, Inc. v. Trizec Prop- 
erties, Inc., 524 So. 2d 710 (Fla. 2d DCA 
1988), with Coffee Pot Plaza Partner- 
ship v. Arrow Air Conditioning and 
Refrigeration, Inc., 412 So. 2d 883 (Fla. 
2d DCA 1982), two cases involving con- 
tractors’ claims against landlords for 
work contracted by defaulting tenants. 
In Butler, where the contractor had 
transformed raw, unimproved space 
into fully finished offices which the 
landlord could presumably lease with- 
out difficulty, the court recognized that 
a benefit had been conferred upon the 
landlord and remanded for trial on un- 
just enrichment. In Coffee Pot, on the 
other hand, where an air conditioning 
contractor repaired and installed refrig- 
eration equipment left by the tenant in 
space which the landlord could not rent, 
the court denied recovery in unjust en- 
richment, finding it merely speculative 
that the landlord had received a ben- 
efit notwithstanding that the value of 
the equipment itself had been en- 
hanced.’° 

Because of the unique measure of 
recovery in unjust enrichment, proof of 
damages must be based upon the pecu- 
liar circumstances of each defendant. 
In simple terms, the issue is whether, 
even in the face of extensive work per- 
formed by the claimant, the defendant 
was in fact “enriched.” This means that 
claimants must be especially careful in 
analyzing the basis upon which they in- 
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tend to quantify their recovery, and that 
defendants should likewise be alert for 
lines of defense premised upon the sub- 
jective “worthlessness” of the benefit al- 
legedly conferred by the claimant. 


“Unjust”’—Something 
for Nothing 

Assuming a party has been “en- 
riched” by the efforts of the claimant, 
the next question is whether the enrich- 
ment was “unjust.” In order to have 
been unjustly enriched, a party must 
have received the benefit without pay- 
ing for it. For example, where an owner 
allows a subcontractor to improve prop- 
erty, knowing that the contractor would 
default and be unable to pay the sub- 
contractor, it would be unjust for the 
owner to retain the benefit of the work 
without paying anyone at all. See, e.g., 
Zaleznik v. Gulf Coast Roofing Co., 576 
So. 2d 776 (Fla. 2d DCA 1991). On the 
other hand, if an owner has paid a con- 
tractor for work performed by a subcon- 
tractor, but the contractor has failed to 
pay the subcontractor, the “injustice 
was not visited” upon the subcontrac- 
tor by the owner. Blum v. Dawkins, Inc., 
__ So. 2d___, 21 Fla. L. Weekly D2352 
(Fla. 5th DCA Nov. 1, 1996); Yates v. 
Bernard’s Carpet and Draperies, Inc., 
481 So. 2d 515, 516 (Fla. 4th DCA 1985). 
To allow recovery against the owner in 
the latter instance would work an in- 
justice in the other direction by forcing 
the owner to pay twice for the same 
benefit. 

The mere fact that a party has gen- 
erally made payments in connection 
with a contract, however, does not nec- 
essarily mean that unjust enrichment 
will not lie on behalf of a specific claim- 
ant. In Ruck Bros. Brick, Inc. v. Kellogg 
& Kimsey, Inc., 668 So. 2d 205 (Fla. 2d 
DCA 1995), rev. denied, 676 So. 2d 1368 
(Fla. 1996), a general contractor, en- 
countering problems in the perfor- 
mance of its masonry subcontractor 
during the course of a project, entered 
into a joint check arrangement with the 
subcontractor and the claimant brick 
supplier as an inducement to continue 
furnishing bricks. After additional 
bricks were delivered, the contractor 
refused to pay both the subcontractor 
and the supplier. The trial court dis- 
missed the supplier’s unjust enrich- 
ment claim on the basis that the con- 
tractor had already paid out more than 
the contract price and, therefore, was 
not unjustly enriched. The Second Dis- 


trict reversed, holding that, while the 
contractor may have paid other suppli- 
ers for their materials, it had not paid 
for the bricks and, therefore, with re- 
spect to the bricks in particular, had 
received a benefit for which it had not 
paid. In short, the analysis of an un- 
just enrichment claim will require a 
precise tracing of monies with an eye 
toward matching specific payments 
with specific benefits received. 


Conclusion 

The peculiar issues associated with 
pleading a claim for relief under unjust 
enrichment reflect how distinctly dif- 
ferent it is from quantum meruit. The 
two remedies are not interchangeable. 
Because one sounds in equity and the 
other in law, they may not both be pled 
simultaneously for the same claim. 
Bowleg v. Bowe, 502 So. 2d 71 (Fla. 3d 
DCA 1987). The practitioner must ana- 
lyze each case carefully before choos- 
ing which remedy applies. O 


1 Both quantum meruit and unjust enrich- 
ment have historical roots in the common 
law action of general assumpsit, which 
evolved as a remedy to collect upon debts 
arising from promises which were not con- 
tained in a contract under seal. See Hazen 
v. Cobb, 117 So. 853 (Fla. 1928). Each theory 
of recovery constituted one of the so-called 
“common counts” that were permitted to be 
pled under general assumpsit. See generally 
ARTHUR L. CorBIN, CORBIN ON CONTRACTS 
§§17-20 (1952). 

2 It is not uncommon in discussing the 
concepts for practitioners, and sometimes 
courts, to use contract implied-in-fact and 
contract implied-in-law interchangeably, 
thus unfortunately perpetuating the confu- 
sion between the two theories. See, e.g., 
Aldebot v. Story, 534 So. 2d 1216, 1217 (Fla. 
3d D.C.A. 1988). 

3 “Quantum meruit” (Latin for “how much 
he deserves”) was the common count in an 
action of general assumpsit to recover pay- 
ment for the value of labor and services. 
Another common count was “quantum vale- 
bant” (“how much they are worth”), which 
was used to recover payment for goods sold 
and delivered. Although modern construc- 
tion law practitioners sometimes lump 
claims for services and goods under quan- 
tum meruit, strictly speaking, contractors 
who render services should properly plead 
quantum meruit, while materialmen who 
furnish goods should plead goods sold and 
delivered. 

* While the term “unjust enrichment” is 
commonly used as a label for a remedy, this 
author finds it more conceptually satisfy- 
ing to think of its being the general wrong 
giving rise to specific equitable remedies, 
such as constructive trust, restitution, and 
equitable lien. 

5 Jon D. CALAMARI & JOSEPH M. PERILLO, 
Tue Law or Contracts §1-12 (2d ed. 1977); 
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see Tipper v. Great Lakes Chem. Co., 281 
So. 2d 10, 13 (Fla. 1973). 

6 Fra. Stat. ch. 713, Part I. 

7 Fia. Stat. §255.05 serves in public con- 
struction projects to provide comparable 
protection to subcontractors and suppliers 
that the construction lien law provides in 
private projects. Because public lands can- 
not be liened, §255.05 provides for the post- 
ing of a payment bond against which sub- 
contractors and suppliers can assert their 
claims in lieu of filing liens. 

8 See, e.g., Miracle Center Dev. Corp. v. 
M.A.D. Constr., Inc., 662 So. 2d 1288 (Fla. 
3d D.C.A. 1995), where the Third District 
reversed a general contractor’s judgment 
against a landlord for unpaid tenant im- 
provements because the contractor had also 
succeeded in obtaining a judgment in con- 
tract against the tenant. The appellate court 
reasoned that allowing the contractor both 
judgments would constitute a double recov- 
ery by the contractor. 

° See In re Auto Dealer Services, Inc., 65 
B.R. 681 (M.D. Fla. 1986); Hillman Constr. 
Corp. v. Wainer, 636 So. 2d 576 (Fla. 4th 
D.C.A. 1994). 

10 The court in Coffee Pot Plaza Partner- 
ship v. Arrow Air Conditioning and Refrig- 
eration, Inc., 412 So. 2d 883 (Fla. 2d D.C.A. 
1982), also found that the landlord had not 
“knowingly and voluntarily accepted the 
benefits” of the contractor’s work and that 
the contractor should properly look to the 
tenant for payment, suggesting that the 
contractor had available (or had not suffi- 
ciently disproved) an adequate remedy at 
law. Id. at 884. 
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TAX LAW NOTES 


What Distributions Can Be Made 
From a Marital Trust? 


ince its introduction by The 

Economic Recovery Tax Act of 

1981, the unlimited marital 

deduction has been increas- 
ingly used as a way of deferring estate 
taxes until the surviving spouse’s later 
death. Although this tax deferral can 
be accomplished by simply making an 
outright devise to the surviving spouse, 
the use of a marital deduction trust is 
also widely used to achieve this result. 
The reasons for using a marital trust 
as opposed to an outright transfer to 
the surviving spouse are many and var- 
ied and will not be discussed herein. 
However, since the marital deduction 
only accomplishes the deferring of es- 
tate taxes until the surviving spouse’s 
death, whenever a large portion of the 
husband’s and wife’s combined estate 
is held in the marital trust of the first 
spouse to die, other techniques must be 
used to minimize or eliminate estate 
taxes upon the surviving spouse’s 
death. 


In light of the Tax Court’s recent de- 
cision in the Estate of Lillian L. Halpern 
v. Commissioner, 70 TCM 229 (1995), 
and other recent Tax Court decisions, 
one new option a practitioner may want 
to consider under the above circum- 
stances is to distribute assets from the 
marital trust to descendants of the sur- 
viving spouse. Under certain circum- 
stances, this might allow the surviving 
spouse to treat these distributions as 
gifts to her descendants and, by taking 
advantage of annual gift tax exclusions, 
she might be able to reduce the amount 
that will be subject to estate tax at her 
death. However, the type of marital 
trust and its particular terms signifi- 
cantly affect the tax consequences of the 
distribution. 


For purposes of this article, it is as- 


Whether a 
distribution from a 
marital trust will be 

recognized as 
effective for tax 
purposes involves a 
question of the 
existence of “an 
interest” in those 
distributed assets as 
of the surviving 
spouse’s death 


by Peter B. Tiernan 


sumed that: 1) this was a first marriage; 
2) the husband has predeceased his 
wife, leaving a marital trust contain- 
ing $3 million; 3) the surviving spouse 
has a separate estate of $1 million; 4) 
the surviving spouse is hesitant to 
make gifts from her separate assets, 
although she is receptive to making 
gifts from the marital trust; 5) the 
terms of the marital trust provide that 
the surviving spouse is entitled to all 
the income from the trust, as well as 
any principal amounts necessary for 
her health, support, and maintenance; 
6) there is no authorization for any 
other principal distributions from the 
trust to the surviving spouse or to any- 
one else; and 7) the wife’s gross estate 
is valued at $3,400,000 or more upon 
her death. Under these assumed facts, 


every $10,000 amount distributed from 
the marital trust to the wife’s descen- 
dants will result in a transfer tax sav- 
ings of $5,500 upon the surviving 
spouse’s death. 


Significance of 
Applicable State Law 


When considering making distribu- 
tions from a marital trust, state law 
must be taken into account. As stated 
by the Tax Court in Helvering v. Stuart, 
317 U.S. 154 (1942), “[a]lthough, for 
purposes of Federal taxation, the clas- 
sification of rights and powers is a mat- 
ter of Federal law, the existence and 
nature of the interests to be classified 
is a matter of State law.” The determi- 
nation of whether a distribution from 
a marital trust will be recognized as 
effective for tax purposes involves a 
question of the existence of “an inter- 
est” in those distributed assets as of the 
surviving spouse’s death. This involves 
interpretation of state law. If a state 
court would have determined that the 
distributions were ineffective and or- 
dered the distributed assets returned 
to the marital trust, then the marital 
trust will be deemed to own the distrib- 
uted assets. The distributed assets con- 
sequently would be included in the sur- 
viving spouse’s gross estate for federal 
estate tax purposes. 


In regard to the cases that will be 
discussed herein, it is also important 
to note that the courts all indicate that 
the question is whether a state court 
would determine “after the fact” that 
distributions were effective rather than 
whether the state court would have 
given prior approval to the distribu- 
tions. This approach is definitely pro- 
taxpayer, since most state cases indi- 
cate that distributions of this type 
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would not be given prior court approval. 


General Power of 
Appointment Marital Trust 

There are three recent cases and one 
private letter ruling dealing with dis- 
tributions from a general power of ap- 
pointment marital deduction trust. The 
first two cases, Estate of Council v. Com- 
missioner, 65 TC 594 (1975), and the 
Estate of Hartzell v. Commissioner, TC 
Memo. 1994-576, involve distributions 
from general power of appointment 
marital trusts. In each case, the trustee 
was given at least some discretion in 
the trust instrument to make distribu- 
tions to the surviving spouse. The is- 
sue was whether the language setting 
forth the circumstances in which cor- 
pus could be invaded for the surviving 
spouse was broad enough to permit the 
trustees to make the distributions in 
question. 

A significant aspect of both cases is 
that the Tax Court indicated the point 
of time for judging whether distribu- 
tions from a marital trust are effective. 
Both cases indicate that the issue is 
whether a state court would have ap- 
proved the distributions “after the fact” 
as opposed to whether a state court 
would have given prior approval to the 
distribution. In both cases, the Tax 
Court decided that the appropriate 
state court would have approved these 
distributions “after the fact.” As a con- 
sequence, IRC §2041 did not cause in- 
clusion of the distributions in the sur- 
viving spouse’s gross estate. 

In the most recent and most signifi- 
cant of the cases dealing with distribu- 
tions from a marital trust, there was 
absolutely no authority granted in the 
trust document authorizing the type of 
distributions made. Estate of Lillian L. 
Halpern v. Commissioner’ involved di- 
rect distributions from a general power 
of appointment marital trust to Mrs. 
Halpern’s children and their families. 
The decedent’s husband died, leaving 
a will which created a marital trust for 
his wife, Lillian L. Halpern. The will 
provided that all of the income of the 
marital trust went to Mrs. Halpern 
during her life and so much of the prin- 
cipal as the trustees deemed necessary 
or suitable “for her comfortable main- 
tenance and welfare in the event of ill- 
ness or other emergency.” The will did 
not authorize any principal distribu- 
tions from the marital trust other than 
for the above-mentioned purposes. Mrs. 


Halpern also was given a general tes- 
tamentary power to appoint the re- 
maining principal of her marital trust. 

After Mr. Halpern’s death, distribu- 
tions were made from the trust to Mrs. 
Halpern’s descendants each year from 
1982 through 1988. The trustees did not 
get prior court approval for any of these 
distributions. Instead, in connection 
with the distributions made between 
1982 through 1986, Mrs. Halpern and 
all the recipients executed written con- 
sents and indemnification agreements. 

In 1986, Mrs. Halpern suffered a se- 
rious stroke and was adjudged to be 
incompetent on July 17, 1986. In 1987 
and 1988, additional distributions were 
made from the marital trust to Mrs. 
Halpern’s descendants. Because of her 
condition, Mrs. Halpern was unable to 
consent to these distributions. Mrs. 
Halpern’s two sons, who had been ap- 
pointed as her guardians after she was 
adjudged incompetent, did not execute 
consents on Mrs. Halpern’s behalf with 
respect to the 1987 and 1988 distribu- 
tions. 

In reaching its decision, the Tax 
Court first distinguished between the 
distributions made before Mrs. Halpern 
was adjudged incompetent and those 
made after the adjudication. The Tax 
Court acknowledged that the intent of 
the testator as set forth in the trust 
document is what governs the interpre- 
tation of the trust, but then went on to 
indicate that a Pennsylvania court 
would not have ordered the distribu- 
tions to be returned. The Tax Court 
pointed out two significant character- 
istics of the case: 1) in light of the sur- 
viving spouse’s general power of ap- 
pointment, the remaindermen’s inter- 
est was not vested; and 2) the remain- 
dermen were benefited by the distribu- 
tions as opposed to being adversely af- 
fected thereby.” The Tax Court also 
indicated that, since no beneficiary had 
any vested interest, there was no ma- 
terial frustration of the testator’s inten- 
tion by taking this approach. 

The Tax Court also acknowledged 
what both the Council case*® and the 
Hartzell case* had indicated: A Penn- 
sylvania court would judge these dis- 
tributions “after the fact.” With refer- 
ence to withdrawals made before Mrs. 
Halpern was adjudicated to be incom- 
petent, the Tax Court found that, for 
the following reasons, a Pennsylvania 
court would not have set aside these 
distributions: 
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¢ the distributions were authorized 
by a family agreement; 

* the parties were estopped from ob- 
jecting to the distributions by the con- 
sents they executed; 

* the decedent effectively released 
her power of appointment over these 
distributions by executing the consent; 
and 

* there was an appropriate legal rem- 
edy of awarding monetary damages 
against the trustees, thus rendering 
equitable remedies unnecessary. 

The Tax Court held that the distri- 
butions from 1982 through 1986 were 
legally effective in removing the distri- 
butions from the marital trust and 
therefore were not subject to Mrs. 
Halpern’s general power of appoint- 
ment at the date of her death. 

With reference to the distributions 
made after Mrs. Halpern was adjudi- 
cated incompetent, the Tax Court found 
that, because Mrs. Halpern had not con- 
sented to these distributions, a Penn- 
sylvania court would not have deter- 
mined that there was an adequate 
remedy at law and would have ordered 
that these distributions be returned to 
the marital trust. The Tax Court con- 
cluded, therefore, that the 1987 and 
1988 distributions were still subject to 
Mrs. Halpern’s general power at the 
date of her death and included in her 
gross estate under IRC §2041. With 
regard to these distributions, a possible 
fatal mistake on the part of Mrs. 
Halpern’s guardians was that they did 
not execute consents to these distribu- 
tions on Mrs. Halpern’s behalf. 


Can Distributions Be Made? 

What would the consequences be of 
a trustee making Halpern type distri- 
butions from a Florida general power 
of appointment marital trust while the 
surviving spouse is competent? 

The general rule in Florida is that 
administration of a trust must accord 
strictly with the intent of the settlor as 
expressed by the terms of the trust, and 
a court has no right to authorize any 
departure. Furthermore, distributions 
to beneficiaries should be only as di- 
rected by the trust instrument.® How- 
ever, as indicated in a footnote in the 
Halpern decision,® a state court would 
not be quite as insistent on upholding 
the settlor’s intent as expressed in the 
trust instrument as it would have been 
50 or 100 years ago. Presumedly 
Florida courts would follow this more 
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modern view. Also, as pointed out in 
Halpern, because the court is viewing 
this situation “after the fact,” the ques- 
tion that must be answered is not 
whether the intention of the testator 
was followed, but rather whether the 
distributions would have been upheld 
under Florida law if the surviving 
spouse or her personal representative 
or any other interested person had 
sought legal redress.’ The intention of 
the settlor is just one factor to be con- 
sidered in answering this question. 

The advantage to the taxpayer with 
this “after the fact” approach is that, 
except in the case of the spouse’s inca- 
pacity or possibly when the language 
of the trust specifically forbids any dis- 
tributions, it is very difficult to envi- 
sion a Florida court ever reversing the 
actions of the trustee when everyone 
has consented to and benefited from the 
action, particularly considering the 
number of arguments set forth in the 
Halpern decision against reversing the 
distribution. The Tax Court would prob- 
ably recognize, as it did in Halpern, that 
there was no material frustration of the 
testator’s intent; rather the distribu- 
tions prevented a loss to the beneficia- 
ries of certain transfer taxes which the 
trust would have to pay and therefore 
would serve to carry out one of the 
husband’s ultimate purposes of using 
a marital deduction, which is to avoid 
transfer taxes. Also relevant is that 
Halpern indicates that creditors and 
IRS are not to be considered to be in- 
terested parties for purposes of seek- 
ing legal redress.* As one commentator 
has pointed out, “reconstituting a mari- 
tal trust for estate tax purposes when 
the trust has been terminated with the 
consent of the beneficiaries who would 
have received the trust property is a 
questionable result because the IRS 
should not have a status superior to the 
beneficiaries.”° 

Regarding the specific grounds men- 
tioned by the Tax Court in Halpern for 
not reversing the distributions, these 
grounds should also be accepted by a 
Florida court. Specifically, Florida law 
puts a significant amount of emphasis 
on the right of beneficiaries to consent 
to certain actions of the trustee. Sec- 
tion 737.307 of the Florida Statutes 
provides that a beneficiary’s previous 
consent bars the beneficiary from fil- 
ing an action against the trustee for a 
breech of trust. Assuming that all the 
beneficiaries executed formal consents 


which included general release provi- 
sions releasing any and all claims they 
possessed against the trustee, the dis- 
tributions would most likely be held to 
be effective. 

With respect to the arguments that 
the IRS might put forth in support of 
their position that the distributions are 
ineffective, they will probably assert, as 
they did in Halpern and Private Letter 
Ruling 9337001, that IRC §2041 ap- 
plies and Casey v. Commissioner, 948 
F.2d 895 (4th Cir. 1991), revg., T.C. 
Memo 1989-511, is the controlling case. 
However, these authorities are distin- 
guishable. Letter Ruling 9337001 indi- 
cates that the acquiescence or consent 
of the surviving spouse to the transfers 
may not exonerate the trustees from the 
breech of their fiduciary duties in mak- 
ing the unauthorized distributions. 
This assertion directly conflicts with 
§737.307 of the Florida Statutes, as 
indicated above. 

Regarding the application of the 
Casey case to this situation, Casey in- 
volved gifts made under a durable 
power of attorney which did not ex- 
pressly authorize the attorney in fact 
to make gifts. Since the donor of the 
power of attorney was incompetent at 
the time the gifts were made, it was not 
possible for her to give her consent to 
these gifts. This aspect distinguishes 
Casey from the Halpern type gift. 


Distributions From 
QTIP Marital Trusts 

Halpern and the other cases men- 
tioned above all deal with general 
power of appointment marital trusts. 
Assuming the Halpern approach will be 
followed by future Tax Court decisions, 
can distributions similar to the type of 
distributions in Halpern be made from 
a QTIP marital trust with the same tax 
consequences? For purposes of this ini- 
tial discussion, it is assumed that the 
QTIP trust does not grant the surviv- 
ing spouses a limited testamentary 
power of appointment. 

Section 2519 states that any disposi- 
tion of all or part of the surviving 
spouse’s income interest in qualified 
terminable interest property is treated 
as a transfer by the surviving spouse 
“equal to the full value of the property 
subject to the qualifying income inter- 
est on the date of the disposition less 
the value of the qualifying income in- 
terest in the property on the date of 
disposition.” Therefore, if the spouse is 


determined to have disposed of part of 
her income interest, she has made a 
transfer (and in most cases a gift) not 
only of that income interest (under 
§2511) but also of the entire remainder 
interest in the marital trust in light of 
§2519. 

Is the unauthorized distribution of 
assets from the marital trust a disposi- 
tion of part of the spouse’s income in- 
terest? Certainly any distribution of 
underlying assets from the marital 
trust will reduce the amount of the sur- 
viving spouse’s income interest and it 
should be expected that IRS will argue 
that a disposition of part of the spouse’s 
income interest has occurred. For gift 
tax purposes, the law under §2511 has 
always been that an indirect transfer 
can be a gift. Also, the use of the lan- 
guage “any disposition” is broad enough 
to include an indirect disposition within 
its definition. Considering the potential 
disastrous gift tax consequences, if 
§2519 does apply, the technique used 
in Halpern should not be attempted 
with a QTIP trust of this type. 


QTIP Trusts Containing 
Limited Power of Appointment 

The preceding discussion assumed 
that the QTIP trust contained no power 
in the surviving spouse to appoint the 
corpus of the trust upon her death. 
Would the result be any different if the 
QTIP trust had granted the surviving 
spouse a limited testamentary power to 
appoint to her children and/or desig- 
nated charities? 

Regulation §20.2056(b)-7(d)(6) pro- 
vides that, in order to qualify the QTIP 
marital trust for the marital deduction, 
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“[nJo person may have the right to ap- 
point any part of the property subject 
to the surviving spouse’s interest to 
anyone other than the surviving spouse 
during her life.” The IRS has ruled that 
the term “no person” includes the sur- 
viving spouse,’° and therefore the 
spouse may not have an intervivos 
power to appoint the trust corpus to her 
children or others.'' However, the sur- 
viving spouse may possess a limited 
testamentary power to dispose of trust 
corpus upon her death.” 

All §2519 does is artificially create a 
“transfer” of the remainder interest to 
the remaindermen where no actual 
transfer has been made. Section 2519 
does not state that a gift has occurred. 
Whether this artificial transfer of the 
remainder interest constitutes a com- 
pleted gift under these circumstances 
is a separate issue. 

In order for there to be a completed 
gift for federal gift tax purposes, one of 
the requirements is that the transferor 
must give up his or her dominion and 
control over the interest transferred.’ 
The Supreme Court has held in Estate 
of Charles H. Sanford v. Commissioner, 
308 U.S. 39 (1939), that a right reserved 
by someone to change beneficiaries is 
sufficient retention of dominion and 
control over an interest as not to con- 
stitute a completed gift. Because of her 
limited power to appoint the trust cor- 
pus at her death under these present 
facts, the spouse has control over who 
will be the ultimate recipient of the re- 


mainder interest. Under the rationale 
of the Sanford case, there should be no 
gift of the remainder interest in these 
circumstances. 

In light of the Sanford case and Regu- 
lation §25.2511-2, the inclusion of a lim- 
ited testamentary power of appoint- 
ment in the QTIP marital trust should 
permit pre-incompetency Halpern type 
distributions from the QTIP marital 
trust notwithstanding IRC §2519. With 
this type of limited testamentary power, 
although a Halpern type distribution to 
the surviving spouse’s family will result 
in gifts of the amounts distributed (un- 
der §2511), there should be no gift tax 
consequences to the surviving spouse 
with respect to the remainder interest. 

Although there apparently is no gift 
of the remainder interest in the above 
situation, there are other issues that 
must be addressed. First, what will be 
the estate tax consequences upon the 
death of the surviving spouse? In this 
respect, §2044 is the counterpart to 
§2041 and is the section of the Code 
that normally applies to include QTIP 
property in the surviving spouse’s gross 
estate upon her death. However, con- 
sidering the fact that under §2519 the 
surviving spouse is deemed to have 
made a transfer (but not a gift) of the 
remainder interest, it appears that 
§2038, rather than §2044, would apply 
in this situation to include the trans- 
ferred property in the surviving 
spouse’s estate.!* 

Regardless of whether §2038 or 


“Of course, we could drop the audit and agree to 
henceforth leave each other the hell alone.” 
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§2044 is found to apply in this situa- 
tion, the issue is still whether the dis- 
tributions were legally ineffective (and 
consequently whether the surviving 
spouse has “an interest” in the distrib- 
uted assets as of the surviving spouse’s 
death to which either §2038 or §2044 
applies). Whether the surviving spouse 
has “an interest” in the distributed as- 
sets is a question of state law, and a 
federal court therefore must attempt to 
ascertain what state law is in this re- 
spect, just as it did in Halpern. 

The only distinction between this 
situation and distributions from the 
general power of appointment marital 
trust used in Halpern is that, in this 
situation, the spouse has only alimited 
testamentary power of appointment 
over the trust corpus. However, by in- 
cluding a charity as one of the permis- 
sible appointees of the spouse’s limited 
power, the spouse still has the ability 
to prevent any of her children from ever 
getting any part of the corpus and 
therefore none of the children’s inter- 
ests in the trust are vested nor is the 
class comprised of the children vested. 
This absence of vested interests is the 
same characteristic that the Tax Court 
mentioned in Halpern as being “very 
significant.” Therefore, assuming that 
there is no absolute prohibition against 
distributions in the trust document, the 
surviving spouse is not incapacitated, 
and all the interested parties have con- 
sented to the distributions, then all the 
arguments that were successful in 
Halpern should likewise be applicable 
to this situation to support the position 
that the surviving spouse had no tax- 
able interest in the assets at her death. 

Consideration also must be given to 
whether IRC §§2035 through 2037 
could apply. Section 2519 makes the 
surviving spouse the “transferor” of all 
distributions from the QTIP trust. 
This opens up the possibility of §§2035, 
2036, and 2037 applying to any distri- 
butions from the trust in the appropri- 
ate circumstances. Particularly vulner- 
able are distributions made within 
three years of death, because 
§2035(d)(2), when combined with §2038 
(in light of the surviving spouse releas- 
ing her limited testamentary power to 
change beneficiaries in connection with 
these distributions), would include all 
distributions made within three years 
of death. This result would ensue even 
if the distributions were less than 
$10,000 and would be regardless of 
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whether state law indicated that they 
were legally effective. This result is dif- 
ferent than the result reached in 
Halpern with respect to gifts within 
three years of death, since the Tax 
Court in Halpern correctly observed 
that §2041 is not one of the sections to 
which §2035(d)(2) is applicable.'® 


Planning Possibilities 
and Suggestions 

Should a Halpern type distribution 
be attempted from a general power of 
appointment trust or a QTIP trust hav- 
ing a limited testamentary power of 
appointment? In answering this ques- 
tion, the benefits must be weighed 
against the risks and costs involved. 

From a strictly tax standpoint, since 
the Sanford case and Regulation 
§25.2511-2 indicate that there is no 
completed gift when a limited testa- 
mentary power of appointment is in- 
cluded in a QTIP trust, there appears 
to be little to lose from making these 
distributions. Even if the federal court 
does rule that state law would have 
ordered the distribution returned, it 
appears that the taxpayer is still bet- 
ter off than if the distributions had not 
been made, because any income earned 
on the amounts distributed between the 
time of the distributions to the time of 
the surviving spouse’s death should not 
be pulled back into the surviving 
spouse’s gross estate.!” 

Regarding possible risks, the attor- 
ney and the client must understand 
that the Internal Revenue Service has 
not acquiesced to the Halpern decision 
and it is therefore almost certain that 
the IRS will vigorously contest any dis- 
tributions from a marital trust that it 
discovers. The client must be aware 
that an audit is almost certain and that 
there will be substantial legal and other 
costs involved in representing the 
estate’s position. 

Assuming that a decision is made to 
make distributions, it is recommended 
that all the distributees and the sur- 
viving spouse consent in writing to the 
distributions and give a general release 
to the trustee. Also, the practitioner 
should examine the trust instrument 
to make sure there is no language in- 
cluded to the effect that the trust is for 
the “exclusive benefit” of the surviving 
spouse during her lifetime.'® 

Although distributions from a mari- 
tal trust as described above appear to 
be possible, other planning techniques 


also should be considered. Except pos- 
sibly in the case of a second marriage, 
an estate planner should always con- 
sider recommending to the husband 
and wife that a “five and five power” be 
included in the marital trust(s). With 
regard to QTIP trusts, Regulation 
§20.2056(b)-7(d)(6) states that, under 
these circumstances, the surviving 
spouse can distribute the withdrawn 
property to anyone without affecting 
the QTIP election. However, care must 
be taken not to put a condition in the 
five and five power requiring the sur- 
viving spouse to make gifts to her fam- 
ily from the withdrawn funds, because 
the above regulation also indicates 
that, if the surviving spouse is legally 
obligated to transfer the property to 
another person, then the QTIP require- 
ments have not been met. 

An estate planner should discuss 
with each client whose will or trust in- 
cludes a QTIP, the advantages of includ- 
ing a limited testamentary power of 
appointment for the surviving spouse 
in favor of the spouse’s children and/or 
a recognized charity. Not only does this 
power provide the possible tax benefits 
discussed herein, but it also provides 
the surviving spouse a certain amount 
of flexibility in providing for changed 
circumstances after the death of her 
husband. 

In drafting the marital trust, consider 
perhaps not stating explicitly that the 
trust is for the “exclusive benefit” of the 
surviving spouse. By excluding this 
statement or similar language from the 
marital trust, you are not stating some- 
thing that might cause a federal court 
to conclude that a state court would 
hold these type of distributions to be 
ineffective. 

Consider providing both spouses with 
durable powers of attorney. A durable 
power containing proper authorization 
would permit the attorney in fact to 
consent to a distribution after the sur- 
viving spouse’s incapacity. It might be 
advisable to include specific language 
in the durable power authorizing the 
attorney in fact to consent to any dis- 
tribution made from any trust includ- 
ing the marital trust of a deceased 
spouse. This might be important since 
the IRS indicated in Technical Advice 
Memorandum 9347003 and the Fourth 
Circuit Court of Appeals in the Estate 
of Casey, ruled that gifts made by an 
attorney in fact under a durable power 
of attorney were incomplete gifts where 


the power of attorney did not grant spe- 
cific authority to make gifts. A similar 
IRS position could be expected in this 
situation unless specific authority was 
granted in the durable power of attor- 
ney. 


! Estate of Lillian L. Halpern v. Commis- 
sioner, 70 TCM 229 (1995). 

2 Td. at 237 

3 Estate of Council v. Commissioner, 65 
T.C. 594 (1975). 

4 Estate of Hartzell v. Commissioner, T.C. 
Memo 1994-576. 

5 Jenkins v. Donahoo, 231 So. 2d 809 (Fla. 
1970), 63 ALR3d 597. 

§ Estate of Lillian L. Halpern v. Commis- 
sioner, 70 TCM 237 n.24. 

7 Td. at 233. 

8 Td. at 241 n.33. 

Covey, 1995 INSTITUTE ON EsTATE PLAN- 
NING, 9116.4 at 1-181. 

10 Priv. Ltr. Rul. 8319009. 

Td. 

2 LR.C. §2056(b)(7)(B)Gi)ID. 

13 STEPHENS ET AL., FEDERAL ESTATE AND GIFT 
TAXATION, 910.01[6], at 10-26. 

14 Td. J10.08[1], at 10-96. 

15 Td. J10.08[1], at 10-94. 

16 Pstate of Lillian L. Halpern v. Commis- 
sioner, 70 TCM 243. 

17 Burns v. Comm’r, 177 F.2d 739 (5th Cir. 
1949). 

18 See Priv. Ltr. Rul. 9337001. 


Peter B. Tiernan is a sole practi- 
tioner who practices in Margate. His 
practice focuses in the areas of estate 
planning, probate, taxation, and el- 
der law. He received his J.D. from the 
University of Florida College of Law 
and received his master’s in taxation 
from the University of Miami School 
of Law. 

This column is submitted on be- 
half of the Tax Section, Joel D. 
Bronstein, chair, and Michael D. 
Miller and David C. Lanigan, edi- 
tors. 


THE FLORIDA BAR JOURNAL/MARCH 1997 95 


_ 

Noe 

— 

& 


CROSSWORD — SENSATIONAL CASES 
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53 
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59 
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ACROSS 


Accused defendant in the crime of the 
century, who never lived to attend his 
trial. 


His beating sparked the case of 
Powell v. California, which in turn, 
sparked the 1992 California riots and 
fires. 


Captivating containers. 


. Judge, whose most significant deci- 


sion involved his choice to chair a 
media circus instead of a trial with 
proper decorum. 


. Required movement as the judge 


enters the courtroom. 


. Kennedy clan member acquitted in a 


controversial rape case. 


. Individualized Educational Program. 


. New disjunctive contributed by the 


computer age (A or B, but not both). 


. To tinge with color. 


. Early modern jazz developed in the 


early 1940s. 


. Megawatt. 
. House of Lords. 
. Effective late-comer to the news 


game. 


. Transfer money or goods. 


. Famous victim of multiple stabbing 


by “loyal” senators. 


. its trials are media events first, and 


Solution on Page 93. 


53. 
55. 
57. 
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proceedings of justice, second, if at 
all. 


. John Thomas, the famous U.S. high- 


school teacher, whose instruction 
about the Darwinian theory of evolu- 
tion, became a cause celebre during 
the notorious Monkey Trial of 1925; 
he was represented by Clarence 
Darrow. 


. Kidnapping victim turned bank rob- 


ber, she is the daughter of publisher 
William Randolph : 


. Owner/Operator (environmental law 


acronym). 


. Before the war. 

. Self-addressed envelope. 

. Inclined or disposed. 

. Accounts Receivables. 

. In the time of the king (abbr). 

. Formative suffix found in a variety of 


commercial terms. 


. Go rapidly from the scene of the 


crime. 


. Place. 
. Murder for hire. 
. His disappearance in 1975 remains 


one of the most baffling unsolved 
mysteries. 


The first criminal. 
Gross receipts minus costs. 
Official plot of ground. 


58. Offered the first nolo contendere plea 
in history. 


59. Homicide result. 
DOWN 


1. Defendant contender for the “Crime 
of the Century.” 


2. Notorious father of New York serial 
killer. 


Court order. 

In a state of activity or excitement. 
Drill instructor. 

Controversial aborted fish eggs. 
Doctor. 


He would have provided us with the 
“Congressional Trial of the Century” 
had he failed to resign in 1974. 


Employees’ Stock Option Plan. 
Suffix indicating “one who does.” 
. Formal ownership. 
. “Everybody’s Talking at Me” (singer’s 
initials). 
Pursue in order to seize. 
. Bank Note and Redemption Act. 


. Central Texas scene of siege, contro- 
versy, fire, and tragedy. 


. Community Awareness and Emer- 
gency Response (Program) (environ- 
mental law acronym). 


. The hotel that brought down a presi- 
dent and gave Oliver Stone some- 
thing to make a movie about. 


Roll call answer. 


. Granted when the U.S. Supreme 
Court agrees to hear a case (abbr). 


. A person who preys greedily on oth- 
ers, as by cheating. 


. The test that gets you in (or keeps 
you out of) law school. 


. Poison Prevention Packaging Act. 

. Revised Statutes. 

. Kill (slang). 

. An elevated place or structure, at 
which religious rites are performed. 

. Proprietor (abbr). 

. Former part of certain United Prov- 
inces in India. 

. International Host (abbr). 

. Restriction fragment length polymor- 
phism, one method of DNA-testing 
used to link OJ to the murders of 
Nicole Simpson and Ronald Goldman 
(abbr). 

. Political action committee. 

. International (abbr). 

. Fetal alcohol syndrome. 

. The worse the crime, the greater the 


chance that this defense will come 
into play (abbr). 


. Trusteeship Council (of the United 
Nations). 


5. 
6. 
9. 
13 
49 150 52 20 
21 
6. 
3S 
40 
37 
40 44 
41 
43 
47 
22 48 48 
24 49 
56 
31 
96 
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LAWYER SERVICES 


Best Case Solutions 
Blumberg Excelsior 
CapSoft Development 
Database Technologies, Inc. 
Cover 3 
Empire Corporate Kit 5 
Government Liaison 
Services 100 
Health Care Auditors, Inc. 100 
Icaza, Gonzalez Ruiz Aleman 39 
Inter-City Testing & 
Consulting 99 
International Genealogical 
Search 33 
Lexis-Nexis 
Cover 2, page 1, 3 
Matthew Bender & Co. 
21, 23, 25 
Peed, Koross, Finkelstein & 
Crain, P.A. 99 
Physicians for Quality 
Regis University 
Michael I. Rose M.D., 
F.A.P.A. 
SunTrust 
Speciality Software 
TransMedia Inc. 
T. Rowe Price 
UCC Filing & Search 
Services 
United Parcel Service 
West Publishing Company 


VW BPA 


Increase your income 
_ Advance your career — 
Improve your business skills 


REGIS® 


BEB 


EXTERNAL MBA PROGRAM 


@ ACCREDITED by the North Central 
Association of Colleges & Schools 

@ No classroom attendance required 

@ Earn your MBA degree in 2 years 

@ Video, audio and Internet materials 

@ Founded 1877, serves 9,000 students 


Call now for free video & application package: 


www.MBAREGIS.com___ 


@ Save 50% on law books. Call National Law Re- 
source. America’s largest law book dealer. All sets 
guaranteed excellent and up-to-date. Your satisfac- 
tion absolutely guaranteed. We buy/sell/appraise. 
(800)886-1800. Fax (312)382-0323. E-mail: lawstuff 
@aol.com 


® Retiring; Law Books for Sale: West's Florida 
Statutes Annotated; West's Florida Digest 2d; West's 
Southern Reporter; West's Southern 2d; West’s 
Florida Cases So. 2d to date; $2,500.00; includes 5 
bookcases; transportation at buyer’s expense. Call 
Barne Morain (904) 432-8486; 262 St. Eusebia 
Street, Pensacola, FL 32503. 


CORPORATE SERVICES 


® Incorporations. Customized For Your Firm--24 
hour incorporation, articles, bylaws, minutes, stock 
certificates, deluxe binder/cover, corporate seal, and 
completed S-election and SS-4 forms filled out. $149 
plus state filing fees ($70). We also perform related 
corporate services and charity formations. 
Incorporators Plus, Inc. (954)475-8484. http:// 
www.hellercap.com, Incorporators DBA Heller Capi- 
tal & Consulting. 


@ Trademarks/ Corporations. Federal and State 
Trademark Searches and Filings. Corporations and 
LLC’s prepared and filed in all states. Corporate pack- 
age $250 includes corporate kit. PROFESSIONAL 
LEGAL ASSISTORS (800)621-7008. 


@ Venture Capital Qualified Individual Investors, 
Institutional investors. Effective business plans. Busi- 
ness opportunities. Heller Capital (954)475-8484, 
http;/www.hellercap.com. Offices in FL, CA, MASS, 
and U.K. 


EXPERTWITNESS ° 


Accident 


® Accident Expert Services. Accident reconstruc- 
tion, slip/trip and fall analysis, computer animations, 
occupant kinematics, and seat belts. Andrew A. 
Snider, Snider Consulting, Inc., 10097 Cleary Bivd., 
Suite 519, Ft. Lauderdale, FL 33324. (954)236-0028. 


Amusement Rides 


= Amusement Ride Experts. Guardian Engineer- 
ing & Inspection. Full service consulting firm special- 
izing in the amusement industry field. 8703 Surf Drive, 
Panama City, FL 32408. (904)234-3454, Fax 
(904)785-6878. 


with Florida juries. 


defense. 


Medical Experts 


Florida physicians have more credibility 


900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


for 


JO 


We have more than 


Quality 
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EXPERT WITNESS 


Aviation 


@ Experienced aviation attorney not licensed in 
Florida can be consultant or expert witness in your 
aviation legal matter. Former military pilot, Eastern 
Airlines Captain, FAA Deputy Administrator. Frequent 
airline accident and air safety commentator on CNN 
and other major TV and radio networks. Richard H. 
Jones, (800) 705-5455. 


Developmental Disabilities 


@ Expert Testimony provided related to the admin- 
istration of programs for persons with mental retar- 
dation or developmental disabilities. Particular em- 
phasis on the propriety of policies, procedures and 
individual treatment in institutional and community 
living settings related to risk management and com- 
pliance with state and federal regulations. WilliamA. 
Lybarger, Ph.D., (316) 221-6415. 


Economic Analyst 


@ David C. Toppino/Vocational Economic Ana- 
lysts, Lic/Cert’s: M.A., ABVE, CRE, MFCC; Exp: 
Since 1985; 45 Trials/ 90+ Depositions; 400 + 
retnetions; 70% defense/ 30% plaintiff, 1996, inc. CA 
Attorney Gen’s Off, & Steel, Hector & Davis; Spec's: 
Loss Of Earning/ Mitigation Capacity, Board Certi- 
fied/ court qualified dual experts, Pediatrics, Emp 
Law, etc.; L.A. Based w/ Key Biscayne Off./ 800 ph. 
& no cost travel, 13601 Ventura Boulevard, Suite 131, 
Sherman Oaks, CA 91423 Toll Free: (888)784-4535 
Fax (818)784-5636. 


Electrical 


@ Electrical Expert of Theory, National Electric 
Code, National Electrical Safety Code, and OSHA 
Regulations. Licensed electrical master. Excellent 
references. Nicholas Sasso, P.O. Box 233, Port 
Richey, FL 34673. Phone and fax: (813) 843-0883. 
When excellence counts! 


Psychiatric Expert Witness 


(Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 

© Medical Malpractice 

¢ Criminal Defense 

¢ Personal Injury 

¢ Sexual Harassment 

¢ Age & Employment Discrimination 

© Domestic Relations 

Not a Referral Service 


I. Ross, M.D., F.A.P.A. 
(305) 856-6219 


¢ Diplomate of the American Board of 
Psychiatry & Neurology in etry with 
Added Qualifications in Forensic 
Psychiatry * Board Certified 


Handwriting 


@ Forensic Document Examiner/ Handwriting 
Expert: Don Quinn, 9951 Atlantic Blvd., Suite 242, 
Jacksonville, FL 32225, (904)724-5878. Thirty years 
experience in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired FDLE 
Document Examiner. 


Injury Specialist 


@ Injury Specialist. Multi-speciality practices blend- 
ing conventional medicine, physical therapy and chi- 
ropractic. Have successfully treated over 10,000 ac- 
cident cases in the past 15 years. Expert Medicole- 
gal documentation provided upon request. State ap- 
pointed w/c Expert Medical Advisor (EMA). Stanger 
Health Care Centers. Two locations Palm Beach 
County (561) 498-4300. Broward County (954) 720- 
2800. 


Medical 


@ Medical Malpractice Consultant, Irvin H. 
Blumfield, M.D. B.S. Pharmacy, C.A.O.G.,A. C.O.G., 
Certified OB-Gyn., will advise either way according 
to my interpretation of strong points. Available 
throughout the year. Telephone (941)383-8544. Court 
appearance as necessary. 


BUSINESS 
APPRAISALS 


Valuations of 
Medical Practices and 
Other Professional Practices, 
Closely-held Businesses 


Litigation 
@ Estate and Gift Taxes 
@ Mergers and Acquisitions 


BUSINESS 
APPRAISAL 


GROUP 
of Florida 


a division of 


Peed, Koross, 
Finkelstein & Crain, P.A. 
CPAs 


350 S.E. 2nd Street 
Ft. Lauderdale, FL 33301 


(954) 760-9000 
(954) 760-4465 fax 


Michael A. Crain, CPA 
Leroy Koross, CPA 


Podiatrist 


@ Podiatrist/ Attorney. DPM/JD available for case 
review, aS COo-counsel, or as expert witness. Charles 
Fenton DPM/ JD, 1466 Devonash Lane, Dunwoody, 
Georgia 30338; (770) 901-9516; fax (770)698-4317; 
home page: http://www.cyberss.com/drfenton/ 
home.htm 


Inter-City Testing & 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Iinstructions 


(561)361-0990 


“A tremendous time saver. We only wish all of 
our computer work was this easy!” 
-DC, Martinsville, IN 


New WINDOWS VERSION 


Point, Click & File 

Toll Free Customer Support Hotline 
Prints High Quality Typeset Forms 

7only, 7 & 13, 7-11-12-13 & Network Packages 
60 Day Money-Back Guarantee 

DOS Version Also Available 


Catt Now & To Tue Best! 


1.800.492.8037 


Call For Free Demo 
Disk, References 

& Information 

Or Reach Us On 

The World Wide Web 
at www. bestcase.com 


Best Case SoLutions, Inc. 
635 Chicago Avenue Suite 110 
Evanston, Illinois 60202 
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Boca Raton, FL 33431 
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EXPERTWITNESS 


Security 


@ Premises Liability: Lawyer, 30 years experience, 
former Police Chief, Commander in Orange co. 
Sheriff's Office, Instructor at University of Central 
Florida teaching Secuitiy Administration, Ron Lynch 
(407) 275-2614. 


Toxicology 


& Chemical Toxicologist. Twenty-four years expe- 
rience in Sampling and expert witness- industry, gov- 
ernment and university research. Soc. of Toxicol- 
ogy, SETAC, American College of Toxicology. Dr. R. 
L. Lipsey, (904)398-2168. 


® Top dollar paid for insurance settlements, struc- 
tured settlements, notes and periodic payment con- 
tracts. Heartland Capital Funding, Inc., (800)897- 
9825. “Professional Annuity Funding for you and your 
client.” 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (minimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH7-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 


@ What did Shakespeare have you in mind when 
he wrote “first thing, we kill all the lawyers”?--Lifestyle 
countermeasures for workplace violence, personal 
safety and protection, asset and premises security. 
Threat and vulnerability assessments, site surveys, 
training, product information. Fax name and tele- 
phone number to (305) 350-5231. Service by Florida 
Bar member offered exclusively to lawyers and firms. 


LEGAL RESEARCH 


@ Research & Writing. Motions, memoranda, ap- 
pellate briefs. Experienced appellate lawyer. Former 
appellate clerk, federal district court clerk, !egal writ- 
ing instructor. Call (305) 878-7054 or (407) 645-2433. 


® Fiorida’s Oldest Legal Research Firm. The Law 
Source. Highest quality legal research, consultation, 
pleadings and appellate since 1982. Work is done 
by full-time, experienced Florida Bar members. From 
citation reports to appellate briefs. (800)342-0399. 


Reach 56,000 lawyers! 


Ad Rates 


$75.00 for the first 5 lines. $15 for each 
additional line. Payable in advance. Ap- 
proximately 45 characters per line. Achar- 
acter is any letter, number, punctuation 
mark or space. 


Issue Deadlines 


March 15 
June May 15 
July/August June 15 


Send ad text and ad run dates to: 


May 


Andi Johnson 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(904) 561-5689 


Fax (904) 681-3859 


Display rates available. 


~SNI:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


HAL: Health Care Auditors, Inc. 
Feather Sound Drive, 


100 THE FLORIDA BAR JOURNAL/MARCH 1997 


SECURITY 

MEDICAL/DENTAL MALPRACTICE EXPERTS 

© GRATIS TEAM PREVIEW: for merit, causation and liability. We shall confer with you } 
in great detail the intimate clinical-issues and standards of care (lab slip by lab slip if | 

_ necessary) before you capitalize any expert fees. We shall be BRUTALLY CANDID if cau- 
© GRATIS WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit | 
© GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: To convey tactics and eg 
arguments typically promulgated by opposing side. Our system insures expert witnesses . 
will surmount closest scrutiny by opposing side. We proffer no lists of UNIVERSITY g 

TYPES WHO ARE WEAK, VACILLATE AND CAN SABOTAGE YOUR CASE at the height of 

their testimony. No physicians or attorneys sit upon our B.0.D. We have no ties to med- 4 

ical schools or insurance carriers. We have earned our reputation prudently for both 

plaintiff and defense to over 750 (REPEAT) law firms since 1986. We invite you to meet 1 

with us. STAT-STAT AFFIDAVITS SUPER RUSH. Our basic fee is $295. Full disclosure. 

telephone (813) 579-8054 

680 Telecopier (813) 573-1333 
| 


What you know 
minutes later. 


24 pages int 
sampie Dossiey Report 


j 
You don't have much. Unless you' Ve Ere ‘technic 1 SUPPC 
Phone numbers den charges 


Unlimited 


Westlaw research 
for Florida as low 
as $125* per month 


For the first time, solos and small Florida firms can have 
the research power of WESTLAW’ for one low monthly fee. 

With WESTLAW PRO™ (Predictable Research Online), you 
get unlimited access to the complete lineup of Florida 
databases for only $125* per month for one attorney and just 
$70 per month for each additional attorney**. There’s no 
initial fee and no cancellation fee. 

Databases include Florida Cases, Florida Statutes 
Annotated, Florida Court Rules and Orders, Florida 
Constitution, Florida Legislative Service, Florida 
Administrative Code, Florida Attorney General Opinions, 
Florida Journals and Law Reviews, and additional Florida 
databases. (Regular WESTLAW prices apply to usage of all 
other databases. ) 


© 1997 West Publishing 


Even better, these databases come 

with exclusive West enhancements like 

KeySearching and the Key Number 

service, WIN” (WESTLAW is Natural’) 

plain-English searching, standardized 

terms added to synopses and headnotes by 
West editors, and all the other features that make WESTLAW 
the choice of informed Florida attorneys. 

For additional coverage, a special WESTLAW PRO PLUS™ 
option is available that includes federal databases like U.S. 
Supreme Court Cases, U.S. Court of Appeals for the Eleventh 
Circuit Cases, Florida Federal District Court Cases, Florida 
Bankruptcy Cases and USCA® for an additional $25 per 
month for one attorney and an additional $30 per month 
for each additional attorney. 


PROMOTION! Special offer for new WESTLAW subscribers! Subscribe to 
WESTLAW PRO or PRO PLUS and your first 60 days of WESTLAW charges will be 
waived. A one-year subscription is required. Subscriber is responsible for Plan 1 
PRO charges. Some restrictions apply.* 


CALL TODAY! 
1-800-255-2549, 


EXT. 310 WEST 


* $125 per month applies to one attorney for the WESTLAW PRO plan 
**(Offer limited to solos and law firms of 2-9 attorneys. Other restrictions apply 


7-97874/297 690009 


1-441-976-4 


For information about this and other Florida products and services, visit us on the Internet 
at the URL: http://www.westpub.com/WLAWInfo/wlpro/wlpro.htm 
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